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ATTORNEY  ACCOUNTABILITY 


MONDAY,  FEBRUARY  6,  1995 

House  of  Representatives, 
Subcommittee  on  Courts  and 

Intellectual  Property, 
Committee  on  the  Judicl\ry, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:32  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Carlos  J.  Moorhead 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Carlos  J.  Moorhead,  F.  James  Sensen- 
brenner,  Jr.,  Howard  Coble,  Bob  Goodlatte,  Sonny  Bono,  Greorge  W. 
Gekas,  Charles  T.  Canady,  Martin  R.  Hoke,  Patricia  Schroeder, 
and  Howard  L.  Berman. 
Also  present:  Representative  Melvin  L.  Watt. 
Staff  present:  Thomas  E.  Mooney,  chief  counsel;  Joseph  V.  Wolfe, 
counsel;  Mitch  Glazier,  assistant  counsel;  Sheila  Wood,  secretary; 
Veronica  Eligan,  secretary;  and  Betty  Wheeler,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  MOORHEAD 

Mr.  Moorhead.  The  Subcommittee  on  Courts  and  Intellectual 
Property  will  come  to  order.  Good  morning  and  welcome  to  today's 
hearing. 

At  the  outset,  I  would  like  to  welcome  those  Members  from  both 
sides  of  the  aisle  who  are  new  to  the  subcommittee.  We  don't  have 
them  all  here  yet  today.  Monday  morning  is  kind  of  a  tough  time 
to  get  a  full  crowd  here  at  any  subcommittee  because  we  don't  vote 
on  the  floor  until  5  o'clock  this  afternoon. 

We  welcome  back  those  Members  who  have  previously  served. 
We  are  very,  very  fortunate  to  have  as  our  ranking  minority  mem- 
ber of  the  subcommittee  Mrs.  Pat  Schroeder,  who  has  a  long  and 
distinguished  record  on  the  committee  and  in  the  Congress.  While 
she  didn't  serve  on  this  subcommittee  last  Congress,  she  served 
with  distinction  on  this  subcommittee  in  past  Congresses  and  has 
always  been  a  very  valuable  Member  in  our  deliberations. 

This  morning  is  the  first  of  2  days  of  hearings  focusing  on  the 
legal  reform  issues  in  H.R.  10,  the  Common  Sense  Legal  Reforms 
Act  of  1995.  H.R.  10  is  primarily  a  products  liability  and  securities 
litigation  reform  proposal,  neither  of  which  represent  subject  mat- 
ters that  are  within  this  subcommittee's  jurisdiction. 

Accordingly,  H.R.  10  has  not  been  referred  to  the  subcommittee. 
Instead,  it  is  being  held  at  the  full  committee.  Even  though  H.R. 
10  is  not  pending  before  this  subcommittee,  there  are  four  propos- 
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als  in  the  bill  that  relate  to  this  subcommittee's  courts  jurisdiction 
and  which  will  be  the  subjects  of  our  2  days  of  hearings. 

[The  bill,  H.R.   10,  title  I,  sections  101,  102,  104,  and  105,  fol- 
lows:] 


104th  congress 
1st  Session 


H.R.10 

To  reform  the  Federal  civil  justice  system;  to  reform  product  liability  law. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  4,  1995 

Mr.  Hyde,  Mr.  Ramstad,  Mrs.  Chenoweth,  and  Mr.  Condit  (for  them- 
selves, Mr.  Armey,  Mr.  Allard,  Mr.  Bachus,  Mr.  Baker  of  California, 
Mr.  Baker  of  Louisiana,  Mr.  Ballenger,  Mr.  Bartlett  of  Maryland, 
Mr.  Barton  of  Texas,  Mr.  Bilirakis,  Mr.  Buley,  Mr.  Blute,  Mr. 
Bono,  Mr.  Bunning  of  Kentucky,  Mr.  Burr,  Mr.  Burton  of  Indiana, 
Mr.  Callahan,  Mr.  Calvert,  Mr.  Camp,  Mr.  Canady,  Mr. 
Christensen,  Mr.  Chrysler,  Mr.  Clinger,  Mr.  Coburn,  Mr. 
Cooley,  Mr.  Cox,  Mr.  Crane,  Mrs.  CuBiN,  Mr.  Cunningham,  Mr. 
Davis,  Mr.  Doolittle,  Mr.  Dornan,  Ms.  Dunn,  Mr.  Emerson,  Mr. 
Ensign,  Mr.  Everett,  Mr.  Ewing,  Mr.  Foley,  Mr.  Forbes,  Mrs. 
Fowler,  Mr.  Fox,  Mr.  Frisa,  Mr.  Ganske,  Mr.  Gilchrest,  Mr.  Gil- 
man,  Mr.  GooDLATTE,  Mr.  GooDLiNG,  Mr.  Gunderson,  Mr.  Hancock, 
Mr.  Hastert,  Mr.  Hastings  of  Washington,  Mr.  Hayworth,  Mr. 
Heineman,  Mr.  Herger,  Mr.  Hilleary,  Mr.  Hobson,  Mr. 
Hostettler,  Mr.  Houghton,  Mr.  Inglis  of  South  Carolina,  Mrs. 
Johnson  of  Connecticut,  Mr.  Jones,  Mr.  Kim,  Mr.  Knollenberg,  Mr. 
LaHood,  Mr.  Laroent,  Mr.  LaTourette,  Mr.  Lewis  of  Kentucky,  Mr. 
Lightfoot,  Mr.  LiNDER,  Mr.  McCOLLUM,  Mr.  McHuoh,  Mr.- 
McIntosh,  Mr.  Mica,  Mr.  Miller  of  Florida,  Ms.  Molunari,  Mrs. 
Myrick,  Mr.  NUSSLE,  Mr.  PACKARD,  Mr.  PORTER,  Mr.  PORTMAN,  Mr. 
Radanovich,  Mr.  RiGOs,  Mr.  Rohrabacher,  Mr.  Roth,  Mr.  Royce, 
Mr.  Sanford,  Mr.  Schaefer,  Mr.  Sensenbrenner,  Mr.  Shadegg, 
Mr.  Shaw,  Mr.  Shays  of  Connecticut,  Mr.  Smith  of  Texas,  Mr.  Smith 
of  New  Jersey,  Mr.  SMITH  of  Michigan,  Mr.  Solomon,  Mr.  Stearns, 
Mr.  Stockman,  Mr.  Stump,  Mr.  Talent,  Mr.  Tate,  Mr.  Taylor  of 
North  Carolina,  Mr.  Tejeda,  Mr.  Thornberry,  Mr.  TUHRT,  Mr. 
Upton,  Mrs.  Waldholtz,  Mr.  Wamp,  Mr.  Weldon  of  Florida,  Mr. 
Zimmer,  Mr.  Crapo,  Mr.  Kolbe,  Mr.  Paxon,  Mr.  YoUNG  of  Florida, 
Mr.  Combest,  Mr.  Ehrlich,  and  Mrs.  Meyers  of  Kansas)  introduced 
the  following  bill;  which  was  referred  as  follows: 

Title  I,  referred  to  the  Committee  on  the  Judiciary,  and  in  addition  to  the 
Committee  on  Rules,  for  a  period  to  be  subsequently  determined  by  the 
Spefiker,  in  each  case  for  consideration  of  such  provisions  as  fall  within 
the  jurisdiction  of  the  committee  concerned 


Title  n,  referred  to  the  Committee  on  Commerce,  and  in  addition  to  the  Com- 
mittee on  the  Judiciary,  for  a  period  to  be  subsequently  determined  by 
the  Speaker,  in  each  case  for  consideration  of  such  provisions  as  fall  with- 
in the  jurisdiction  of  the  committee  concerned 

January  19,  1995 
Additional  sponsors:  Mr.  SCHIFF,  Mr.  Moorhead,  Mr.  Cremeaxs,  Mr.  NOR- 
WOOD, Mr.  BOXILLA,  Mr.  HUNTER,  Mrs.  VuCANOVICH,  Mr.  Walker, 
Ms.  Eddie  Berkice  Johnson  of  Texas,  Mrs.  Seastrand,  and  Mr. 
COLXJNS  of  Georgia 


A  BILL 

To  reform  the  Federal  civil  justice  system;  to  reform  product 

liability  law. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Common  Sense  Legal 

5  Reforms  Act  of  1995". 

6  TITLE  I— CIVIL  JUSTICE 

7  ,  REFORM 

8  SEC.    101.   AWARD    OF   ATTORNEY'S   FEE   TO    PREVAILING 

9  PARTY  IN  FEDERAL  CIVIL  DIVERSITY  LITIGA- 

10  TION. 

11  (a)  Award  of  attorney's  Fee. — Section  1332  of 

12  title  28,  United  States  Code,  is  amended  by  adding  at  the 

13  end  the  following: 

14  "(e)(1)  The  district  court  that  exercises  jurisdiction 

15  in  a  civil  action  commenced  under  this  section  shall  award 
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1  to  the  party  that  prevails  with  respect  to  a  claim  in  such 

2  action  an  attorney's  fee  determined  in  accordance  with 

3  paragraph  (2). 

4  "(2)  An  attorney's  fee  awarded  under  paragraph  (1) 

5  shall  be  a  reasonable  attorney's  fee  attributable  to  such 

6  claim,  except  that  the  fee  awarded  under  such  paragraph 

7  may  not  exceed — 

8  "(A)      the      actual      cost      incurred     by     the 

9  nonprevailing  party  for  an  attorney's  fee  payable  to 

10  an   attorney  for   services   in   connection  with   such 

11  claim;  or 

12  "(B)    if   no    such    cost   was    incurred   by   the 

13  nonprevailing  party  due  to  a  contingency  fee  agree- 

14  ment,  a  reasonable  cost  that  would  have  been  in- 

15  curred  by  the  nonprevailing  party  for  an  attorney's 

16  noncontingent  fee  payable  to  an  attorney  for  services 

17  in  connection  with  such  claim. 

18  "(3)  Notwithstanding  paragraphs  (1)  and  (2),  the 

19  court  in  its  discretion  may  refuse  to  award,  or  may  reduce 

20  the  amount  awarded  as,  an  attorney's  fee  under  paragraph 

21  (1)  to  the  extent  that  the  court  finds  special  circumstances 

22  that  make  an  award  of  an  attorney's  fee  determined  in 

23  accordance  with  such  subparagraph  unjust.". 
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1  SEC.  102.  HONESTY  IN  EVIDENCE. 

2  (a)  Opinion  Testimony  by  Experts. — Rule  702  of 

3  the  Federal  Rules  of  Evidence  is  amended — 

4  (1)    by   inserting   "(a)    In   general."    before 

5  "If,  and 

6  (2)  by  adding  at  the  end  the  following: 

7  "(b)  Adequate  basis  for  opinion.  Testimony  in 

8  the  form  of  an  opinion  by  a  witness  that  is  based  on  sci- 

9  entific  knowledge  shall  be  inadmissible  in  evidence  unless 

10  the  court  determines  that  such  opinion  is — 

11  "(1)  based  on  scientifically  valid  reasoning;  and 

12  "(2)  sufficiently  reliable  so  that  the  probative 

13  value  of  such  evidence  outweighs  the  dangers  speci- 

14  fied  in  rule  403. 

15  "(c)   DisqualiHcation.  Testimony  by  a  witness 

16  who  is  qualified  as  described  in  subsection  (a)  is  inadmis- 

17  sible  in  evidence  if  such  witness  is  entitled  to  receive  any 

18  compensation  contingent  on  the  legal  disposition  of  any 

19  claim  with  respect  to  which  such  testimony  is  offered.". 
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16  SEC.  104.  ATTORNEY  ACCOUNTABILITY. 

17  (a)  Truth  in  Attorneys'  Fees. — It  is  the  sense 

18  of  the  Congress  that  each  State  should  require,  under  pen- 

19  alty  of  law,  each  attorney  admitted  to  practice  law  in  such 

20  State  to  disclose  in  writing,  to  any  client  with  whom  such 

21  attorney  has  entered  into  a  contingency  fee  agreement — 

22  (1)  the  actual  services  performed  for  such  client 

23  in  connection  with  such  agreement,  and 
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1  (2)  the  precise  number  of  hours  actually  ex- 

2  pended  by  such  attorney  in  the  performance  of  such 

3  services. 

4  (b)  Amendment  to  the  Federal  Rules  of  Civil 

5  Procedure. — Rule  11(c)  of  the  Federal  Rules  of  Civil 

6  Procedure  (28  U.S.C.  App.)  is  amended — 

7  (1)  in  the  matter  preceding  subdivision  (1)  by 

8  striking  "may"  and  inserting  "shall"; 

9  (2)  in  the  penultimate  sentence  of  subdivision 

10  (1)(A)  by  striking  "may"  and  inserting  "shall";  and 

11  (3)  in  subdivision  (2) — 

12  (A)  by  amending  the  first  sentence  to  read 

13  as  follows:  "A  sanction  imposed  for  a  violation 

14  of  this  rule  shall  be  sufficient  to  deter  repetition 

15  of  such  conduct  or  comparable  conduct  by  oth- 

16  ers  similarly  situated,   and  to  compensate  the 

17  parties  that  were   injured  by  such  conduct."; 

18  and 

19  (B)  in  the  second  sentence  by  striking  ", 

20  if  imposed  on  motion  and  warranted  for  effec- 

21  tive  deterrence,". 

22  SEC.  105.  NOTICE  REQUIRED  BEFORE  COMMENCEMENT  OF 

23  CIVIL  ACTION. 

24  Chapter  99  of  title  28,  United  States  Code  is  amend- 

25  ed  by  adding  at  the  end  the  follo^\^ng: 
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1  §  1632.  Notice  required  before  commencement  of  civil 

2  action 

3  "(a)  Dismissal  of  Civil  Action. — Except  as  pro- 

4  vided  in  subsection  (c),  the  district  court  in  which  a  civil 

5  action  is  commenced  shall  dismiss  such  action  \\ith  respect 

6  to  a  defendant,  without  prejudice,  if — 

7  "(1)  not  later  than  60  days  after  such  action  is 

8  commenced,  the  defendant  files  a  motion  to  dismiss 

9  such  action  on  the  basis  that  the  plaintiff  failed  to 

10  comply  with  the  requirement  specified  in  subsection 

11  (b);  and 

12  "(2)  the  plaintiff  fails  to  establish  that  before 

13  commencing  such  action  the  plaintiff  complied  with 

14  such  requirement. 

15  "(b)  Requirement. — Not  less  than  30  days  before 

16  commencing  a  civil  action  in  a  district  court  of  the  United 

17  States,  the  plaintiff  shall  transmit  (by  1st  class  mail,  post- 
18  age  prepaid,  or  contract  for  delivery  by  any  company  that 

19  in  its  regular  course  of  business  physically  delivers  cor- 

20  respondence  as  a  commercial  service  to  the  public)  to  the 

21  defendant  (at  an  address  reasonably  calculated  to  provide 

22  actual  notice  to  such  defendant)  a  written  statement  speci- 

23  fying  the  particular  claims  alleged  in  such  action  and  the 

24  amount  of  damages  claimed  in  such  action. 

25  "(c)  Exceptions. — Subsection  (a)  shall  not  apply 

26  with  respect  to  any  civil  action — 
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1  "(1)  to  seize  or  forfeit  assets  subject  to  forfeit- 

2  ure; 

3  "(2)  commenced  under  title  11  of  the  United 

4  States  Code; 

5  "(3)  commenced  to  establish  a  receivership  or 

6  conservatorship; 

7  "(4)  based  on  the  insolvency  of  the  defendant, 

8  or  the  need  to  liquidate  assets  of  the  defendant  to 

9  satisfy  any  requirement  under  Federal  law; 

10  "(5)  if  assets  that  are  subject  to  such  action  or 

11  that  would  satisfy  a  judgment  in  such  action  are 

12  likely  to  be  removed,  dissipated,  or  destroyed  by  the 

13  defendant; 

14  "(6)  if  the  defendant  is  likely  to  flee; 

15  "(7)  if  prior  written  notice  of  the  filing  of  such 

16  action  is  required  by  any  other  law; 

17  "(8)  to  enforce  a  civil  investigative  demand  or 

18  an  administrative  summons; 

19  "(9)  if  such  action  is — 

20  "(A)  to  foreclose  a  lien; 

21  "(B)    to    obtain    a   temporary   restraining 

22  order  or  preliminary  injunction;  or 

23  "(C)  to  prevent  the  fraudulent  conveyance 

24  of  property;  or 
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1  "(10)    if    such    action    involves    exigent    cir- 

2  cumstances   that   compel   immediate   resort   to   the 

3  court. 

4  "(d)  Statute  op  Limitations. — 

5  "(1)  Suspension  Before  Commencement  of 

6  Action. — If  the  statute  of  limitations  applicable  to 

7  a  claim  would  expire  in  the  30-day  period  beginning 

8  on  the  date  the  plaintiff  transmits  the  notice  re- 

9  quired  by  subsection  (b),  such  statute  shall  be  sus- 

10  pended — 

11  "(A)  during  such  30-day  period;  or 

12  "(B)  during  the  90-day  period  beginning 

13  on  the  date  the  plaintiff  so  transmits  such  no- 

14  tice  if,  in  such  30-day  period,  the  parties  to 

15  such  action  so  agree  in  writing. 

16  "(2)   Filing   Civil  Action  After  Dismis- 

17  sal.— If— 

18  "(A)  a  civil  action  is  timely  commenced  in 

19  a  district  court  with  respect  to  a  claim; 

20  "(B)  such  action  is  dismissed  under  sub- 

21  section  (a);  and 

22  "(C)  the  statute  of  limitations  applicable  to 

23  such  claim  expires  before  the  expiration  of  the 

24  60-day  period  beginning  on  the  date  such  action 

25  is  dismissed; 
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1  then  the  plaintiff  in  such  action  may  commence  a 

2  civil  action  based  on  such  claim  in  such  60-day  pe- 

3  nod  notwithstanding  such  statute.". 

4  (b)  CoNFORmNG  Amendment. — Chapter  99  of  title 

5  28,  United  States  Code,  is  amended  in  the  table  of  sec- 

6  tions  by  adding  at  the  end  the  following: 

"1632.  Notice  required  before  commencement  of  civil  action.". 
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Mr.  MOORHEAD.  Today,  the  subcommittee  will  focus  on  two  of 
these  four  issues.  The  first  is  the  proposal  that  the  loser  of  a  case 
pays  the  attorneys  fees  of  the  winner  in  diversity  cases  filed  in 
Federal  court. 

The  second  proposal  would  amend  rule  11  of  the  Federal  Rules 
of  Civil  Procedure  to  restore  the  mandatory  requirement  for  courts 
to  sanction  attorneys  for  improper  actions  and  frivolous  arguments 
intended  to  harass,  unnecessarily  delay  or  needlessly  increase  the 
costs  of  litigation.  This  provision  also  expresses  the  sense  of  Con- 
gress that  States  require,  under  penalty  of  law,  that  lawyers  dis- 
close to  clients  in  contingency  fee  cases  the  actual  duties  performed 
for  such  clients  and  the  precise  number  of  hours  actually  expended 
in  the  performance  of  such  duties. 

In  our  second  day  of  hearings  on  Friday,  February  10,  the  sub- 
committee will  explore  two  additional  issues.  They  are  an  amend- 
ment to  rule  702  of  the  Federal  Rules  of  Evidence,  which  allows  ex- 
pert witnesses  to  testify  as  to  their  expert  opinions  with  respect  to 
scientific,  technical  or  other  specialized  knowledge,  and  a  require- 
ment that  not  less  than  30  days  before  commencing  a  civil  action 
in  a  Federal  district  court  the  plaintiff  deliver  to  the  defendant  a 
written  statement  specifying  the  particular  claims  alleged  and  the 
amount  of  damages  claimed. 

All  four  of  these  proposals  are  based  on  recommendations  that 
were  formulated  in  the  1991  session  by  former  President  Bush's 
Council  on  Competitiveness  which  was  chaired  by  former  Solicitor 
General  Kenneth  Starr.  At  that  time,  the  Council  concluded  that: 
"In  the  past  30  years,  our  legal  system  has  become  burdened  with 
excessive  costs  and  long  delays.  Many  features  of  the  current  legal 
system  no  longer  serve  to  expedite  justice  or  to  ensure  fair  results. 
Instead,  overuse  and  abuse  of  the  legal  system  impose  tremendous 
costs  upon  American  society.  Each  year,  the  United  States  spends 
an  estimated  $300  billion  as  an  indirect  cost  of  the  civil  justice  sys- 
tem." 

Since  these  recommendations  were  first  made,  the  problems  with 
America's  civil  justice  system  have  only  g^own  worse.  Frivolous  liti- 
gation as  well  as  the  mere  threat  of  litigation  is  stifling  innovation 
and  product  development  at  many  U.S.  companies.  This  situation 
impacts  negatively  on  job  growth,  marketing  of  new  products  and 
America's  international  competitiveness. 

For  the  average  American,  they  are  confronted  with  a  civil  jus- 
tice system  that  is,  in  many  instances,  too  costly,  too  protracted, 
and  oftentimes  seems  to  work  better  for  the  attorneys  than  for 
their  clients. 

The  various  proposals  in  H.R.  10,  the  Common  Sense  Legal  Re- 
forms Act  of  1995,  which  is  an  important  part  of  the  Contract  With 
America,  represent  a  commitment  to  begin  the  process  of  making 
our  civil  justice  system  viable  for  all  Americans. 

Does  tne  gentlelady  from  Colorado  have  an  opening  statement? 

Mrs.  ScHROEDER.  I  thank  you,  Mr.  Chairman. 

Let  me  briefly  raise  some  questions  that  I  have.  I  would  ask 
unanimous  consent  to  put  my  entire  opening  statement  in  the 
record.  It  is  probably  a  lot  more  grammatically  correct  than  I  will 
be. 

Mr.  MooRHEAD.  Without  objection,  so  ordered. 
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Mrs.  ScHROEDER,  I  want  to  thank  you  for  your  kindnesses  and 
courtesies  in  planning  this  week's  hearing,  but  I  just  wanted  to 
state  early  on  some  of  the  concerns  I  have  as  we  look  at  the  Eng- 
lish rule  and  the  proposed  rule  11  modification. 

I  find  with  respect  to  the  English  rule  that  everybody  is  now 
touting,  it  is  very  interesting  that  in  England  they  are  now  talking 
about  abandoning  it.  In  fact,  the  Economist,  which  is  a  conserv- 
ative British  magazine,  just  had  a  recent  editorial  that  said  it  was 
important  to  do  away  with  it  because  they  found  that  only  the 
wealthy  could  afford  the  risk  of  litigation,  and  that  offends  one  of 
the  most  basic  principles  of  a  free  society,  equality  before  the  law. 

The  English  rule  fails  to  distinguish  between  frivolous  cases  and 
a  larger  class  of  cases,  and  that  is  the  class  of  cases  in  which  it 
is  very  hard  to  decide  whether  you  should  proceed  with  litigation 
or  not.  It  is  a  close  call.  And  if  you  have  people  who  have  a  close- 
call  case,  the  fact  that  they  might  have  to  pay  if  they  lose  might 
be  the  issue  that  causes  them  not  pursue  it.  So  how  do  you  define 
a  frivolous  case  versus  the  closer  calls? 

I  also  think  there  are  some  risk-averse  litigants.  If  you  take 
major  corporations,  they  can  treat  this  as  just  a  cost  of  doing  busi- 
ness or  figure  out  some  way  that  they  would  not  feel  held  back 
from  proceeding  to  sue.  Whereas,  for  many  people  who  did  not  have 
a  way  of  passing  it  on,  the  effect  is  very  different. 

I  continue  to  want  to  know  what  the  empirical  evidence  is  that 
this  English  rule  would  discourage  frivolous  claims.  Nobody  wants 
frivolous  claims,  but  one  of  the  questions  is,  what  has  caused  this 
so-called  litigation  explosion?  Is  it  frivolous  tort  cases  or  is  it  com- 
mercial litigation  between  institutional  parties?  And,  if  so,  how 
would  the  English  rule  stop  that?  Or  what  is  it  and  how  do  we  ad- 
dress that? 

I  also  think  that  the  adoption  of  the  English  rule  could  cause  an- 
other layer  of  litigation  following  the  final  determination.  There 
could  be  another  litigation  to  determine  what  are  reasonable  fees, 
who  is  entitled  to  them  and  so  forth. 

The  English  rule  proposed  in  H.R.  10  with  respect  to  diversity 
cases  poses  some  new  and  interesting  things  for  the  United  States 
and  its  Federal  system.  My  question  is,  will  this  then  encourage  a 
shift  of  cases  to  State  courts  rather  than  diverting  them  altogether? 
Because  while  we  say  the  States  are  laboratories,  as  you  know, 
very  few  States  have  adopted  this.  And,  in  fact,  in  Florida — it  is 
very  interesting  that  the  doctors  in  Florida  insisted  on  having  this, 
and  then  the  doctors  in  Florida  5  years  later  insisted  on  doing 
away  with  the  English  rule  because  they  found  it  didn't  get  them 
where  they  wanted  to  go. 

So  those  are  some  very  serious  concerns  I  have,  Mr.  Chairman. 
And  I  have  an  equal  number  of  issues  that  I  would  like  to  know 
about  when  we  talk  about  changes  to  rule  11,  but  I  will  be  anxious 
to  listen  to  the  witnesses,  and  I  thank  you  again. 

Mr.  MOORHEAD.  Well,  thank  you  very  much. 

[The  prepared  statement  of  Mrs.  Schroeder  follows:! 

Prepared  Statement  of  Hon.  Patricia  Schroeder,  a  Representative  in 
Congress  From  the  State  of  Colorado 

Thank  you,  Mr.  Chairman.  I  want  to  express  my  particular  thanks  to  you  for  all 
your  courtesies  in  planning  this  week's  hearings.  I  must  say,  however,  that  the  sub- 
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iect  matter  of  these  hearings  is  very  troubling  to  me,  because  we  appear  to  me  to 
be  embarking  on  so-called  reforms  that  have  a  great,  catchy  name,  but  behind  that 
name,  the  possibility  of  tremendous  harm  lurks  for  the  ordinary  citizen.  I  hope  we 
will  have  an  opportunity  today  to  explore  those  risks  fully,  with  respect  to  the  Eng- 
lish Rule  and  proposed  Rule  1 1  modifications. 

It  is  interesting  that  just  as  we  are  taking  up  the  question  of  the  English  rule, 
notable  voices  in  England  are  calling  for  the  abandonment  of  that  rule  in  England. 
For  example,  The  Economist,  a  conservative  British  magazine,  called  for  the  aban- 
donment of  the  rule  on  January  14,  and  its  reasoning  goes  right  to  the  heart  of  my 
own  concerns.  The  Economist  said  that  because  of  the  English  rule,  "only  the  very 
wealthy  can  afford  the  costs  and  risks  of  most  litigation.  That  offends  one  of  the 
most  basic  principles  of  a  free  society:  equality  before  the  law." 

It  is  critical  that  we  explore  whether  the  English  rule  would  result  in  eflectively 
shutting  off  access  to  the  courts  for  everyone  except  the  very  wealthy  (or,  perhaps, 
the  permanently  judgment-proof  individual). 

It  is  very  troubling  to  me  that  the  English  rule  does  not  distinguish  between  frivo- 
lous cases  and  what  I  believe  to  be  a  much  larger  class  of  cases,  which  is  those  cases 
that  are  objectively  reasonable  to  litigate,  but  for  which  it  is  impossible  to  predict 
accurately  at  the  outset  what  the  outcome  will  be.  If  we  adopt  a  rule  that  requires 
the  loser  of  closely  contested  cases  to  pay  the  winner's  attorney's  fees,  it  is  clear  to 
me  that  we  are  going  to  eflectively  shut  the  courthouse  door  to  the  plaintiffs  in 
those  cases. 

I  am  also  very  concerned  that  the  proposed  rule  would  have  very  difiierent  effects 
on  "risk-averse"  litigants  and  on  "risk  neutral"  litigants.  Middle-class  plaintiffs  who 
are  one-time  litigants  will  find  the  proposed  rule  to  be  a  significant  deterrent  to  the 
courthouse,  even  in  cases  that  are  objectively  meritorious,  because  it  is  too  high  a 
risk  for  them  to  assume  even  a  relatively  small  chance  that  they  will  have  to  pay 
their  opponent's  legal  fees.  Institutional  parties  who  are  frequent  litigants,  on  the 
other  hand,  will  be  able  to  adjust  to  the  proposed  rule  as  a  cost  of  doing  business, 
and  the  primary  impact  of  the  English  rule  on  them  will  be  to  greatly  enhance  their 
negotiating  position  when  they  are  in  litigation  against  non-institutional,  risk- 
averse  parties.  This  disparate  impact  weighs  heavily  against  the  average  citizen. 

What  is  the  empirical  evidence  that  the  English  rule  would  discourage  frivolous 
claims  without  discouraging  legitimate  claims  by  risk-averse  parties?  If  it  is  true 
that  any  so-called  litigation  explosion  is  accounted  for  primarily  by  commercial  liti- 
gation between  institutional  parties,  what  is  the  evidence  that  the  English  rule 
would  affect  filings  in  those  cases  without  inappropriately  discouraging  average  citi- 
zens from  pursuing  their  claims? 

Another  significant  issue  is  whether  we  are  burdening  the  courts  by  ensuring  that 
every  litigated  case  will  involve  a  second  round  of  litigation  over  the  question  of  at- 
torney's lees,  including  complicated  questions  as  to  who  prevailed  on  each  claim, 
and  what  the  fee  award  should  be. 

The  particular  form  of  the  English  rule  proposed  in  H.R.  10,  with  respect  to  diver- 
sity cases,  poses  some  particular  anomalies  that  we  also  must  explore.  For  example: 
If  the  purported  justification  for  adopting  the  English  rule  is  to  discourage  "frivo- 
lous" cases,  how  is  that  justification  served  by  an  English  rule  in  diversity  cases, 
which  at  best  will  shift  cases  to  the  state  courts,  rather  than  deterring  them  alto- 
gether? 

We  often  talk  about  the  states  as  laboratories  in  which  experiments  can  be  con- 
ducted as  to  what  systems  or  programs  work  best.  It  is  notable  that  the  states  have 
not,  in  any  significant  numbers,  perceived  the  English  rule  to  be  an  appropriate 
measure  for  their  tort  litigation.  The  Florida  experience,  in  which  doctors  first  de- 
manded the  English  rule,  and  then  demanded  that  it  be  abolished,  should  be  in- 
structive to  us. 

These  are  just  some  of  the  serious  concerns  that  are  raised  by  the  English  rule, 
and  there  are  an  equal  number  of  issues  that  relate  to  the  proposed  changes  to  Rule 
11. 

So  I  join  our  Chairman  in  welcoming  today's  witnesses  in  the  hope  that  we  will 
be  able  to  get  at  the  heart  of  these  troubling  questions  and  assess  the  implications 
of  these  proposals. 

Mr.  MOORHEAD.  I  would  also  like  to  tell  the  witnesses  here  and 
anybody  that  is  interested,  I  know  there  are  several  positions  that 
can  be  taken  on  each  one  of  these  issues — one  that  is  opposed  to 
any  of  the  changes;  two,  that  they  accept  the  changes  as  they  are; 
and  the  third  possibility  would  be  that  they  recommend  things  that 


15 

might  be  in  the  legislation  that  would  make  loser-pays  or  any  of 
the  other  things  work  better. 

I  would  be  very  much  interested  in  any  comments  that  anybody 
connected  with  the  law  has  to  make  on  the  subjects.  And  I  would 
ask  you  if  you  have  those  recommendations  to  send  them  to  our 
counsel,  Tom  Mooney,  who  is  our  chief  of  staff  for  this  subcommit- 
tee. 

I  would  like  now  to  welcome  two  of  our  distinguished  colleagues 
to  the  subcommittee:  the  Honorable  Jim  Ramstad  from  the  3d  Dis- 
trict of  Minnesota  and  the  Honorable  Christopher  Cox  from  the 
47th  District  of  California. 

Up  until  this  Congress,  Congressman  Ramstad  was  a  valued 
member  of  the  Judiciary  Committee.  He  is  now  serving  on  the 
Ways  and  Means  Committee,  and  I  look  forward  to  working  with 
him  not  only  on  this  issue  but  intellectual  property  and  trade  is- 
sues as  well,  given  that  he  is  a  member  of  the  Ways  and  Means 
Trade  Subcommittee. 

Congressman  Cox,  who  is  a  fellow  member  of  the  California  dele- 
gation, is  the  chairman  of  the  Republican  Policy  Committee  and  a 
highly  valued  Member  of  the  House.  He,  along  with  Congressman 
Ramstad,  has  been  instrumental  in  the  drafting  of  H.R.  10,  the 
Common  Sense  Legal  Reforms  Act  of  1995.  And  you  are  both  to  be 
commended  for  the  efforts  that  you  have  made. 

We  have  your  statements  which  I  ask  unanimous  consent  to  be 
made  a  part  of  the  record,  and  I  ask  that  you  briefly  summarize 
your  statements.  In  the  interest  of  your  time  and  that  of  the  sub- 
committee's, it  is  the  Chair's  intention  to  then  proceed  directly  to 
our  next  panel  of  witnesses. 

STATEMENT  OF  HON.  JIM  RAMSTAD,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MINNESOTA 

Mr.  Ramstad.  Thank  you  very  much,  Mr.  Chairman.  It  is  a  true 
pleasure  to  see  you  sitting  there  and  refer  to  you  as  chairman,  and 
I  appreciate  being  invited  here  today. 

I  chaired  the  GOP  task  force  of  10  members  who  drafted  the  bill 
before  us  today.  H.R.  10,  the  Common  Sense  Legal  Reforms  Act,  is 
one  of  the  10  bills  comprising  our  Contract  With  America.  Cer- 
tainly no  member  of  the  task  force  contributed  more  than  my  col- 
league from  California,  sitting  next  to  me.  Representative  Cox  not 
only  wrote  the  entire  second  title  of  the  bill  that  deals  with  securi- 
ties reform,  but  he  also  provided  valuable  input  on  the  provisions 
that  are  the  subject  of  today's  hearing. 

Mr.  Chairman,  I  just  want  to  say  that  this  is,  in  many  ways,  a 
truly  historic  day.  We  are  actually  having  a  hearing  on  tort  reform 
in  the  Congress  of  the  United  States.  And  it  is  gratifying  these  pro- 
posals are  finally  getting  a  hearing,  and  I  commend  your  leader- 
ship. 

We  don't  need  to  tell  the  average  American  that  our  legal  system 
is  a  mess.  Today's  system  no  longer  serves  to  expedite  justice  and 
ensure  fair  results.  Our  system  has  become  burdened  with  exces- 
sive costs  and  unconscionable  delays.  Overuse  and  abuse  of  the 
legal  system  impose  tremendous  costs  upon  American  taxpayers, 
businesses  and  consumers. 
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In  1992  alone,  Mr.  Chairman,  some  20  million  civil  lawsuits  were 
filed  in  State  and  Federal  courts.  That  is  one  lawsuit  for  every  10 
adults  in  America. 

And  I  just  want  to  point  out  by  way  of  background,  Mr.  Chair- 
man and  members  of  the  subcommittee,  some  material  I  think  is 
very,  very  important.  There  was  a  study  done  3  years  ago  by  a  veiy 
prominent  actuarial  consulting  firm,  Tillinghast,  and  the  firm  esti- 
mated that  the  direct  cost  of  the  tort  system  in  1991  was  $132  bil- 
lion. Now,  to  put  this  figure  in  perspective,  $132  billion  represents 
60  percent  of  what  our  Nation  spent  the  same  year  on  public  edu- 
cation. Very,  very  sobering  figure,  Mr.  Chairman,  representing  two 
and  a  half  times  what  our  Nation  spent  the  same  year  on  police 
and  fire. 

So,  again,  I  think  we  need  to  put  the  reforms  that  we  are  bring- 
ing to  this  subcommittee  today  into  perspective. 

The  same  study  shows  that  between  1933  and  1991  tort  cases  in 
this  country  rose  by  a  factor  of  400.  By  contrast,  our  GNP  grew 
only  a  hundredfold  over  the  same  period.  So  tort  costs  have  grown 
four  times  faster  than  the  U.S.  economy. 

And,  of  course,  we  all  know  about  the  $300  billion  in  indirect 
costs  of  the  civil  justice  system,  the  abuse  in  our  legal  system,  the 
excesses  that  are  hurting  our  international  competitiveness.  A  1994 
Business  Roundtable  survey  of  20  major  corporations  reveals  that 
these  corporations  receive  45  percent  of  their  revenues  firom  outside 
the  United  States  and  55  percent  fi*om  inside  the  country.  Yet  88 
percent  of  their  total  legal  costs  are  spent  inside  this  country. 

Deserving  claimants  are  being  hurt  by  excessive  delay  in  getting 
their  cases  heard  in  court.  In  1985,  the  percent  of  civil  cases  over 
3  years  old  in  Federal  district  court  was  6  percent.  Five  years  later, 
that  figure — in  other  words,  the  percent  of  civil  cases  over  3  years 
old  in  Federal  court — was  over  10  percent. 

We  have  all  heard  about  the  abusive  and  fi-ivolous  lawsuits — the 
McDonald's  coffee  case,  the  California  adolescent  suing  over  losing 
a  spelling  bee.  We  have  all  heard  from  countless  small  business 
owners  whose  livelihoods  are  in  jeopardy  because  of  the  mere 
threat  of  litigation. 

I  just  received  a  letter  from  the  owner  of  a  bike  and  ski  shop  who 
said  she  could  no  longer  afford  offering  country  ski  lessons  because 
the  insurance  costs  exceed  her  expected  revenues  by  five  times. 

Mr.  Chairman,  enough  is  enough.  This  bill,  H.R.  10,  provides 
concrete  steps  to  restore  efficiency,  accountability  and  fairness  to 
our  Federal  civil  justice  system. 

I  want  to  quote  from  the  Washington  Post  editorial  of  December 
16  because  I  think  they  state  very  succinctly  what  is  needed.  They 
say  the  underlying  problem  with  the  tort  system  is  not  the  occa- 
sional and  often  temporary  multimillion-dollar  windfall — and  we 
agree  with  that — but  the  impact  of  uncertain  liability  on  some  seg- 
ments of  society  including  industry,  medicine  and  research.  This 
reform  is  a  task  worth  tackling.  That  is  the  Washington  Post. 

Mr.  Chairman,  this  bill  provides  concrete  steps.  And  certainly 
the  two  provisions  before  the  subcommittee  today  would  restore  ac- 
countability and  fairness  to  our  Federal  civil  justice  system. 

Now,  I  am  not  going  to  touch  on  the  uniform  national  product  li- 
ability laws,  whicn  are  called  for  in  H.R.  10,  because  I  know  that 
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they  are  before,  as  the  chairman  mentioned,  a  different  committee. 
But  I  just  want  to  emphasize  that  we  need  to  deal  with  punitive 
damages.  We  need  to  place  reasonable  limitations  on  punitive  dam- 
ages. And  I  cannot  help  but  again  refer  to  the  Washington  Post  edi- 
torial when  they  said  that  a  cap  on  punitive  damages  is  very  ap- 
propriate and  long  overdue. 

Mr.  Chairman,  in  getting  to  the  primary  issue  at  hand  today, 
which  the  distinguished  ranking  member  mentioned  as  well,  in 
order  to  discourage  frivolous  lawsuits  and  promote  settlement  of 
meritorious  cases  we  have  adopted  a  modified  version  of  the  Eng- 
lish rule.  Losing  parties  would  pay  no  more  than  they  spent  on 
their  own  attorney,  and  courts  would  have  discretion  in  limiting 
awards  under  special  circumstances. 

Now,  to  answer  the  questions  raised  by  the  distinguished  rank- 
ing member,  we  only  restrict  when  this  loser-pays  provision  can  be 
used.  We  not  only  restrict  it,  but  we  also  allow  flexibility.  Let  me 
explain. 

First  of  all,  plaintiffs  have  the  option  to  benefit  from  the  fairness 
rule  as  we  crafted  the  bill.  It  only  applies  to  cases  brought  in  Fed- 
eral court.  The  operative  language  is  "commenced"  in  Federal 
court.  So  it  would  not  apply  if  the  defendant  removed  the  case  to 
Federal  court.  If  the  plaintiff  does  not  want  to  be  subject  to  the 
fairness  rule,  he  or  she  is  free  to  file  in  State  court  where  the  Fed- 
eral rule  would  not  apply. 

The  second  limitation — and,  hence,  the  modified  English  rule — 
we  do  provide  flexibility  in  application.  Judicial  discretion  is  pro- 
vided to  avoid  any  unjust  result.  Judges  may  reduce  or  even  refuse 
to  award  attorneys'  fees  in  circumstances  where  the  end  result 
would  be  unjust. 

Second,  we  provide  the  losing  party  will  pay  no  more,  as  I  said, 
to  the  prevailing  side  attorney  than  it  paid  to  its  own  attorneys. 
So  there  are  modifications  on  this  rule,  and  we  believe  the  bottom 
line  would  be  twofold:  to  discourage  frivolous  lawsuits,  make  a  per- 
son think  twice  before  filing  a  frivolous  claim;  and,  secondly,  to  pro- 
mote— to  facilitate  settlement  of  meritorious  claims. 

Our  bill  also,  Mr.  Chairman,  reforms  rule  702  of  the  Federal 
Rules  of  Evidence  so  that  expert  testimony  is  not  admissible  unless 
based  on  scientifically  valid  reasoning.  What  we  are  trying  to  do 
here  is  merely  codify  the  Daubert  case  to  exclude  junk  science. 

Also,  expert  testimony  would  not  be  admissible  if  the  expert  is 
paid  a  contingency  fee  so  as  to  remove  incentives  for  biased  testi- 
mony. We  are  trying  to  eliminate  these  hired  guns  who  are  paid 
as  so-called  expert  witnesses  on  a  contingency  basis.  And,  believe 
me,  they  do  not  let  any  expertise  get  in  the  way  of  their  biases. 
And  we  want  to  get  back  to  expert  testimony  based  on  scientifically 
valid  claims. 

The  next  element  is  to  promote  pretrial  settlement.  The  bill  re- 
quires plaintiffs  to  transmit  written  notice  to  the  defendant  at  least 
30  days  before  filing  a  suit  specifying  the  claims  involved  and  the 
actual  amount  of  damages  sought. 

Attorneys  also — the  fourth  element  of  the  bill,  Mr.  Chairman — 
need  to  be  more  accountable  to  their  clients.  Hence,  we  have  a  full 
disclosure  requirement  of  duties  actually  performed  and  hours  ac- 
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tually  worked  in  contingency-fee  cases.  I  know  a  lot  of  trial  lawyers 
are  apoplectic  about  this  provision. 

This  is  merely  a  sense  of  Congress  resolution.  There  were  those 
who  wanted  to  eliminate  contingency  fees  altogether.  But,  as  one 
who  believes  strongly  in  the  free  marketplace,  we  prevailed  and 
didn't  provide  that  in  the  bill. 

Now  the  rule  11  provision,  the  next  element  of  the  bill,  what  we 
are  trying  to  do  here  in  reforming  rule  11  of  the  Federal  Rules  of 
Civil  Procedure,  Mr.  Chairman,  is  to  restore  the  mandatory  re- 
quirement for  courts  to  sanction  attorneys  for  improper  actions  and 
frivolous  arguments  intended  to  harass,  unnecessarily  delay  and 
needlessly  increase  the  cost  of  litigation.  Also,  it  expands  of  the 
purpose  of  sanctions  to  include  compensation  of  the  injured  party 
for  its  attorneys'  fees. 

Mr.  Chairman,  there  is  only  one  other  provision  that  I  have  not 
touched  on,  and  I  just  want  to  conclude  my  testimony  by  mention- 
ing it. 

We  provide  a  legislative  checklist  requirement.  We  feel  that  not 
only  do  attorneys  need  to  be  accountable  but  legislators,  Members 
of  Congress,  need  to  as  well.  And  when  reporting  bills  to  the  House 
floor,  committee  reports  under  this  provision  must  be  in  clear  lan- 
guage. 

And  I  know  one  of  the  members  of  the  subcommittee  who  is  not 
here  today,  the  distinguished  gentleman  from  California,  Mr.  Bono, 
like  many  Americans,  is  very  upset  with  the  overuse  of  legalese  so 
that  the  average  man  and  woman  has  trouble  understanding  and 
reading  some  of  the  requirements  imposed  upon  them. 

But  what  we  want  to  do  in  clear  language  is  provide  knowledge 
and  information  as  to  the  following  issues:  preemption  of  State  law, 
retroactive  liability  or  applicability,  authorization  of  private  suits 
and  the  applicability  of  the  legislation  to  the  Federal  Government. 

I  don't  think  that  legislative  checklist,  Mr.  Chairman,  is  too 
much  to  ask  of  the  Members  and  staff  to  benefit  the  general  public 
and  cut  down  on  some  of  the  unnecessary  costs  imposed  upon  them 
by  the  overuse  of  legalese. 

In  conclusion,  Mr.  Chairman,  I  wish  you  and  the  committee  well 
as  you  complete  your  work  on  this  historic  part  of  the  Contract 
With  America.  Tort  reform  is  needed.  And  it  is  refreshing  to  see  a 
consensus  emerging  when  even  the  Washington  Post  and  some  of 
the  other  publications,  which  could  not  be  accused  of  trying  to  fa- 
cilitate passage  of  the  Contract  With  America,  are  talking  favor- 
ably about  which  of  the  elements.  I  think  the  day  for  reforming  our 
civil  justice  system  is  at  hand,  and  I  deeply  appreciate  the  oppor- 
tunity to  lead  off  the  hearing  today. 

Thank  you,  Mr.  Chairman. 

Mr.  Mooum:Al).  Thank  you  very  much  for  your  testimony. 

[The  prepared  statement  of  Mr.  Ramstad  follows:] 

Prepared  Statement  ok  Hon.  Jim  Ramstad,  a  Representative  in  Congress 
From  the  State  of  Minnesota 

Mr.  Chairman,  as  a  former  member  of  this  committee,  it's  a  great  pleasure  to  see 
you  sitting  there  and  address  you  as  "Chairman."  Thanik  you  lor  inviting  me  to  be 
here  today. 

As  you  know,  I  chaired  the  GOP  task  force  of  ten  members  who  drafled  the  bill 
before  us  today,  the  "Common  Sense  I>cgal  Reforms  Act,"  which  is  one  of  the  ten 
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bills  comprising  our  "Contract  with  America."  No  member  of  the  task  force  contrib- 
uted more  time  and  effort  than  my  colleague  from  California  sitting  next  to  me. 
Representative  Cox  not  only  contributed  the  entire  second  title  of  the  bill,  which  he's 
been  shepherding  through  the  Commerce  Committee,  but  he  also  provided  valuable 
input  on  the  provisions  that  are  the  subject  of  today's  hearing. 

It  can  be  said  that  this  is  truly  an  historic  day,  Mr.  Chairman,  as  the  House  Judi- 
ciary Committee  is  actually  holding  a  legislative  hearing  on  tort  reform.  It's  gratify- 
ing that  these  proposals  are  finally  being  heard,  and  I  commend  your  leadership. 

We  don't  need  to  tell  the  average  American  that  our  legal  system  is  a  mess.  To- 
day's legal  system  no  longer  serves  to  expedite  justice  and  ensure  fair  results.  Our 
legal  system  has  become  burdened  with  excessive  costs  and  long  delays.  Overuse 
and  abuse  of  the  legal  system  impose  tremendous  costs  upon  American  taxpayers, 
businesses  and  consumers. 

In  1992  alone,  some  20  million  civil  lawsuits  were  filed  in  state  and  federal 
courts — that's  one  lawsuit  for  every  ten  adults  in  America. 

A  1991  study  by  Tillinghast,  a  prominent  actuarial  consulting  firm,  estimated  the 
direct  cost  of  the  tort  system  at  $132  billion  in  1991.  To  put  this  figure  in  perspec- 
tive, $132  billion  represents  60%  of  what  this  country  spent  in  1991  on  public  edu- 
cation and  2V2  times  what  the  nation  spent  in  1991  on  police  and  fire  protection. 

Tillinghast  found  that  between  1933  and  1991,  U.S.  tort  cases  rose  by  a  factor 
of  almost  400.  By  contrast,  GNP  grew  only  one-hundredfold  over  the  same  period. 
Thus,  tort  costs  have  grown  almost  four  times  faster  than  the  U.S.  economy. 

Again,  the  $132  billion  figure  represents  only  direct  costs  of  the  tort  system.  The 
Tillinghast  study  did  not  include  the  plaintiffs  legal  fees  and  cost  for  suits  that  are 
not  won;  federal  and  state  court  costs;  the  amount  of  any  recoveries  over  insurance 
coverage  limits;  and  indirect  costs  such  as  the  value  of  time  lost.  Another  study  esti- 
mates the  U.S.  spends  $300  billion  in  "indirect  costs"  of  the  civil  justice  system. 

These  tremendous  figures  might  be  easier  to  swallow  if  most  of  the  dollars  went 
to  compensate  injured  parties,  but  our  system  is  highly  inefficient.  According  to 
studies  by  both  Rand  Corporation  and  Tillinghast,  only  about  50  cents  of  the  liabil- 
ity dollar  goes  to  injured  claimants. 

The  abuse  in  our  legal  system  is  hurting  our  international  competitiveness.  A 
1994  Business  Round  table  survey  of  20  major  U.S.  corporations  reveals  that  these 
corporations  receive  45%  of  their  revenues  from  outside  the  U.S.  and  55%  from  in- 
side the  U.S.,  yet  88%  of  their  total  legal  costs  are  spent  inside  the  U.S. 

Deserving  claimants  are  also  hurt  by  excessive  delay  in  getting  their  cases  heard 
in  court.  In  1985,  the  percent  of  civil  cases  over  three  years  old  in  Federal  District 
Courts  was  6.6%.  Five  years  later  that  figure  grew  to  10.4%. 

All  of  us  have  heard  about  the  abusive  and  frivolous  lawsuits.  The  McDonald's 
coffee  case.  The  California  adolescent  upset  about  losing  a  spelling  bee.  He  sued  the 
sponsors  of  the  spelling  bee  for  compensatory  and  punitive  damages  on  grounds  of 
breach  of  contract,  breach  of  an  implied  covenant  01  good  faith  and  fair  dealing,  and 
of  course,  the  intentional  and  negligent  infliction  of  emotional  distress! 

I've  heard  from  countless  small  business  owners  whose  very  livelihoods  are  in 
jeopardy  because  of  the  mere  threat  of  lawsuits.  An  owner  of  a  bike  and  ski  shop 
wrote  recently  that  she  can  no  longer  offer  cross-country  ski  lessons  because  the  in- 
surance costs  would  exceed  her  expected  revenue  five  times  over!  (By  the  way,  the 
owner  has  conducted  ski  lessons  for  20  years  and  never  had  an  accident  or  injun'.) 

Enough  is  enough.  Our  "Common  Sense  Legal  Reforms  Act,"  H.R.  10,  provides 
concrete  steps  to  restore  efficiency,  accountability  and  fairness  to  our  federal  civil 
justice  system. 

As  the  Washington  Post's  editorial  board  pointed  out  on  December  16,  "The  under- 
lying problem  with  the  tort  system  is  not  the  occasional,  and  often  temporary,  multi- 
million-dollar windfall  but  the  impact  of  uncertain  liability  on  some  segments  of  so- 
ciety, including  industry,  medicine  and  research.  This  reform  is  a  task  worth  tack- 
ling." 

Mr.  Chairman,  H.R.  10,  the  "Common  Sense  Legal  Reforms  Act,"  provides  con- 
crete steps  to  restore  accountability,  efficiency  and  fairness  to  our  federal  civil  jus- 
tice system.  Our  bill  establishes  uniform,  national  product  liability  laws  in  three 
areas:  punitive  damages;  joint  and  several  liability;  and  product  seller  liability. 

While  I  understand  the  liability  provisions  of  H.R.  10  will  be  discussed  at  the  full 
committee  level,  I  do  want  to  comment  that  even  the  Washington  Post  agrees  that 
"Caps  on  punitive  damages  make  sense." 

Our  bill  does  not  eliminate  punitive  damages,  as  some  would  prefer,  but  merely 
imposes  reasonable  limits  on  grotesquely  bloated  punitive  damages  awards  that  no 
longer  bear  a  rational  relation  to  the  defendant's  culpability  or  society's  larger  inter- 
ests. 
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Also,  the  bill  does  not  eliminate  joint  and  several  liability,  as  we  believe  wrongly 
injured  parties  should  have  their  medical  bills  and  lost  wages  paid.  However,  with 
regard  to  non-economic  damages,  parties  would  be  liable  lor  only  their  proportion 
of  responsibility.  This  is  an  area  where  gross  unfairness  can  occur,  and  it  just 
makes  "common  sense"  to  institute  reasonable  reforms. 

In  order  to  discourage  frivolous  lawsuits  and  promote  settlement  of  meritorious 
cases,  H.R.  10  also  adopts  a  modified  version  of  the  English  Rule,  which  holds  the 
loser  accountable  for  the  attorneys'  fees  of  the  prevailing  party.  Losing  parties  would 
pay  no  more  than  they  spent  on  their  own  attorneys,  and  courts  could  limit  awards 
under  special  circumstances. 

In  addition,  H.R.  10  reforms  Rule  702  of  the  Federal  Rules  of  Evidence  so  that 
expert  testimony  is  not  admissible  unless  based  on  scientifically  valid  reasoning,  per 
the  Supreme  Court's  1993  Daubert  case,  to  exclude  "^unk  science." 

Also,  expert  testimony  is  not  admissible  if  the  expert  is  paid  a  contingency  fee, 
so  as  to  remove  incentives  for  biased  testimony. 

To  promote  pre-trial  settlement,  H.R.  10  requires  the  plaintiff  to  transmit  written 
notice  to  the  defendant  at  least  30  days  before  filing  a  suit  specifying  the  claims 
involved  and  the  actual  amount  of  damages  sou^t. 

Attorneys  also  need  to  be  more  accountable  to  their  clients.  Hence,  our  "full  disclo- 
sure" requirement  of  duties  actually  performed  and  hours  actually  worked  in  contin- 
gency fee  cases. 

The  bill  further  reforms  Rule  1 1  of  the  Federal  Rules  of  Civil  Procedure  to  restore 
the  mandatory  requirement  for  courts  to  sanction  attorneys  for  improper  actions 
and  frivolous  arguments  intended  to  harass,  unnecessarily  delay  and  needlessly  in- 
crease the  costs  of  litigation.  And  it  expands  the  purpose  of  such  sanctions  to  in- 
clude compensation  of  the  injured  party  for  its  attorney  s  fees. 

Finally,  our  bill  contains  a  'legislative  checklist"  requirement.  When  reporting 
bills  to  the  House  floor,  committee  reports  must  specify,  in  clear  language,  how  the 
legislation  addresses  the  following  issues:  preemption  of  state  law,  retroactive  appli- 
cability, authorization  of  private  suits  and  the  applicability  of  the  legislation  to  the 
federal  government. 

In  conclusion,  Mr.  Chairman,  I  wish  you  and  the  conrunittee  well  as  you  complete 
your  work  on  this  important  part  of  the  "Contract  with  America"  and  deeply  appre- 
ciate the  opportunity  to  testify  today. 

Mr.  MooRHEAD.  Congressman  Cox. 

STATEMENT  OF  HON.  CHRISTOPHER  COX,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Cox.  Thank  you,  Mr.  Chairman,  and  thank  you  all  for  being 
here  for  this  very  important  hearing  on  H.R.  10. 

It  is  worth  spending  a  moment  to  remind  ourselves  why  it  is  that 
we  are  here,  why  this  was  part  of  the  Contract  With  America. 

Public  opinion  surveys  show  that  as  poor  as  President  Clinton's 
approval  ratings  are,  as  poor  as  are  the  approval  ratings  for  the 
Congress,  the  civil  justice  system  fares  worst  of  all.  Almost  no  one 
in  America  thinks  tnat  our  current  legal  system  works. 

Given  the  facts,  this  should  come  as  no  surprise.  There  are  260 
million  people  in  America,  and  each  year  there  is  enough  litigation 
for  each  of  them  to  be  a  plaintiff  and  a  defendant  in  his  or  her  own 
lawsuit.  In  1990,  there  were  over  100  million  lawsuits  filed  in  State 
courts  alone. 

Is  this  too  much  litigation?  Believe  it  or  not,  some  lawyers  say 
no.  On  the  other  hand,  America  represents  a  tiny  fraction  of  the 
world's  population,  but  we  have  the  vast  majority  of  the  world's 
lawyers.  Our  Nation  now  has  more  than  twice  as  many  lawyers  as 
it  did  iust  20  years  ago. 

If  all  of  America's  lawyers  were  physically  to  attend  the  Amer- 
ican Bar  Association  convention  it  would  have  to  be  held  simulta- 
neously in  the  Astrodome,  the  Super  Dome,  the  Metro  Dome,  the 
L.A.  Coliseum,  RFK  Stadium,  Wrigley  Field,  Dodger  Stadium,  Can- 
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dlestick  Park,  the  Rose  Bowl,  the  Cotton  Bowl  and  the  Orange 
Bowl. 

In  my  home  State  of  California  in  1987,  just  a  few  years  ago, 
there  were  107,000  lawyers.  In  the  next  5  years,  while  businesses 
and  providers  were  leaving  California,  the  State  gained  28,000  law- 
yers, an  increase  of  more  than  26  percent. 

And  as  fast  as  their  numbers  have  been  growing,  legal  fees  have 
been  growing  faster  still.  In  1992,  California  lawyers  took  in  $16 
billion  in  fees.  That  was  a  57-percent  increase  in  the  same  5-year 
period. 

Needless  to  say,  not  all  of  these  lawsuits  and  all  of  these  legal 
fees  are  socially  beneficial.  In  a  recent  issue  of  Newsweek,  col- 
umnist Robert  J.  Samuelson  had  this  to  say: 

"Lawyers,"  he  wrote,  "have  an  economic  interest  in  cultivating 
and  prolonging  conflict.  This  means  they  are  fundamentally  at  odds 
with  the  purposes  of  the  legal  system.  Courts  and  lawyers  exist 
only  to  explain  and  enforce  the  rules  society  sets  for  itself  and  to 
settle  disputes  arising  from  these  rules.  The  trouble  is  that  law- 
yers' well-being  runs  in  the  opposite  direct.  The  more  conflict,  the 
better.  The  more  cumbersome  and  ambiguous  society's  rules,  the 
better." 

Ambiguous,  cumbersome,  unpredictable,  burdensome  and  expen- 
sive. That,  unfortunately,  describes  today's  civil  justice  system.  It 
is  a  system  that  many  people  believe  merits  not  the  maxim  "equal 
justice  under  law,"  but,  rather,  the  admonition  from  Dante's  In- 
ferno: "Abandon  hope,  all  ye  who  enter  here." 

One  tragic  result  is  that  our  country  is  fast  becoming  a  nation 
of  victims.  Individual  responsibility  for  the  consequences  of  ordi- 
nary living  is  becoming  a  lost  virtue.  It  seems  as  if  no  injury,  real 
or  imagined,  can  occur  without  its  own  lawyer  and  its  own  lawsuit. 
These  days,  even  a  spilled  cup  of  hot  coffee  in  a  woman's  lap  in  a 
moving  car  can  be  worth  more  than  half  a  million  dollars  if  only 
you  are  willing  to  sue.  Our  system  of  justice  is,  in  fact,  a  great 
legal  wheel  of  fortune. 

Unfortunately,  unlike  the  TV  game  show,  our  legal  system  in- 
flicts serious  injury  on  many  of  its  unwilling  contestants.  In  an  age 
when  damages  are  routinely  awarded  not  just  for  real  injuries  like 
the  cost  of  fixing  a  broken  car  or  lost  wages  but  also  millions  more 
for  pain  and  suffering  and  emotional  distress,  it  is  ironic  that  the 
one  kind  of  serious  injury  that  can  occur  without  any  kind  of  rem- 
edy is  injury  inflicted  by  lawyers  themselves. 

Just  as  Congress  for  so  long  exempted  itself  from  the  laws  that 
applied  to  every  American,  the  legal  system  is  exempt  from  any  re- 
sponsibility for  the  pain  and  suffering,  the  emotional  distress,  and 
the  damage  and  lost  wages  and  lost  jobs  that  it  causes. 

The  filing  of  a  lawsuit  doesn't  tell  us  anything  about  who  is  right 
or  wrong,  but  it  does  give  enormous  power  to  the  person  who  files 
it.  Simply  by  filing  a  lawsuit  any  person  and  his  or  her  lawyer  can 
take  depositions  of  every  worker  in  a  company.  They  can  turn  your 
home  or  office  upside  down  and  require  you  to  produce  thousands 
of  documents.  They  can  force  to  you  spends  hundreds  of  thousands 
of  dollars  in  legal  fees. 

And  if  you,  hapless  victim  of  a  baseless  lawsuit,  decide  to  fight 
to  prove  you  are  right  and  if  you  pay  your  own  legal  fees  all  the 
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way  to  the  end  of  the  lawsuit,  what  happens  when  you  are  com- 
pletely vindicated?  What  is  your  remedy  at  law  for  this  injury? 
Nothing.  Absolutely  nothing.  That  is  our  current  system. 

It  is  a  tragic  and  absurd  result  from  a  system  that  presumes  to 
go  by  the  name  of  justice.  But  it  is  the  necessary  product  of  our 
unique  winner-pays  system.  Almost  everywhere  else  in  the  world 
if  you  win  your  case  you  are  made  whole.  Yet  in  our  system, 
strangely,  the  loser  doesn't  have  to  pay.  So  even  if  you  win,  you 
lose. 

Indeed,  the  only  sure  winners  in  today's  legal  system — today's 
legal  lotto — are  the  lawyers.  No  wonder  a  majority  of  Americans, 
according  to  a  survey  published  January  30,  1995,  in  U.S.  News  & 
World  Report,  think  lawyers  simply  use  the  system  to  make  them- 
selves rich. 

Something  must  be  done  to  stop  the  virulent  spread  of  such  abu- 
sive and  wasteful  litigation.  That  is  why  the  central  element  of  the 
Common  Sense  Legal  Reform  Act  is  the  full  recovery  rule.  It  is 
what  Jim  Ramstad  just  referred  to  as  the  fairness  rule.  It  is  also 
known  as  the  loser-pays  rule,  or  the  English  rule,  or  the  every- 
where-but-America  rule. 

Under  the  full  recovery  rule,  if  you  win  your  case,  you  win.  The 
full  recovery  rule  is  a  necessary  part  of  the  cure  to  America's  law- 
suit epidemic.  It  expedites  the  resolution  of  strong  cases  and  deters 
the  filing  of  fi^ivolous  ones.  To  see  why  let  me  give  you  two  exam- 
ples. 

In  the  first  case,  let's  say  you  are  sued  for  $100.  The  plaintiff's 
case  is  weak,  but  defending  it  will  cost  you  $20.  So  you  think  that 
even  if  you  go  to  court  and  win  you  will  lose  20  bucks.  Under  the 
current  winner-pays  system,  there  is  a  powerful  incentive  for  you 
to  settle  for  $19.99  and  get  the  whole  thing  over  with.  In  this  way, 
the  present  system  encourages  the  filing  of  nuisance  suits  designed 
to  extort  so-called  settlements. 

The  full  recovery  rule,  on  the  other  hand,  would  discourage  the 
filing  of  this  particular  lawsuit.  Under  the  full  recovery  rule  you 
might  be  willing  to  pursue  your  case  because  you  will  come  out  bet- 
ter if  you  win.  The  loser  will  have  to  pay  your  attorney's  fees  as 
well  as  the  damages  that  he  is  responsible  for  causing. 

Most  important  of  all,  by  eliminating  the  chance  for  legal  extor- 
tion, the  chances  are  this  weak  case  wouldn't  be  filed  in  the  first 
place. 

Now,  let's  take  the  opposite  scenario.  You  sue  Hazard  Industries 
for  $100.  Your  case  is  strong,  and  the  defendant  knows  it.  Under 
the  current  system.  Hazard  Industries  is  tempted  to  stretch  out 
this  case  for  years,  increasing  your  costs  in  order  to  force  a  smaller 
settlement  for,  say,  $50. 

This  needless  delay  clogs  up  our  legal  system  and  results  in  you, 
the  injured  party,  receiving  less  than  the  amount  to  which  you 
should  be  entitled.  The  full  recovery  rule  would  encourage  the 
speedy  resolution  of  your  meritorious  case  with  a  higher  reward  for 
your  injury.  If  Hazard  Industries  stretched  out  the  litigation  to 
delay  the  inevitable  result,  it  would  have  to  pay  both  a  higher 
award  and  your  attorney's  fees. 

The  goal  of  our  civil  justice  system  should  be  to  restore  the  pre- 
vailing litigant  to  the  same  position  he  or  she  would  have  had  if 
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the  challenged  action  or  losing  lawsuit  had  never  occurred.  But 
under  the  current  system  neither  plaintiffs  nor  defendants  have 
that  opportunity.  But  the  full  recovery  rule  in  the  Common  Sense 
Legal  Reform  Act  will  guarantee  that  the  winner  in  a  lawsuit  actu- 
ally wins. 

One  final  point.  The  full  recovery  rule  in  title  I  of  the  Common 
Sense  Legal  Reform  Act  is  purposely  designed  to  advantage  plain- 
tiffs with  good  cases.  By  adopting  the  rule  only  in  diversity  cases, 
we  will  always  be  giving  plaintiffs  the  opportunity  to  decide  for 
themselves  whether  they  wish  to  use  it  or  not.  Diversity  cases  can 
always  be  brought  in  State  court  on  precisely  the  same  grounds 
and  the  same  law. 

Under  the  current  winner-pays  system,  plaintiffs  and  their  law- 
yers cannot  choose  the  option  of  full  recovery.  Full  recovery  is  un- 
available in  either  State  or  Federal  court.  But  if  this  bill  is  enacted, 
plaintiffs  will,  for  the  first  time,  have  an  option  of  choosing  the  full 
recovery  rule. 

This  question  of  expanded  options  is  a  critical  one.  If  I  am  a 
plaintiff  and  I  believe  my  case  is  strong,  I  can  file  even  my  State 
claims  in  Federal  court  in  diversity  cases.  By  doing  so,  I  can  ensure 
that  I  will  be  made  whole  in  the  courts,  and  that  my  claim  will  be 
fully  vindicated. 

On  the  other  hand,  if,  as  Mrs.  Schroeder  mentioned,  I  am  risk 
averse,  I  can  avoid  the  loser-pays  rule  bv  filing  in  State  court.  In 
fact,  under  title  I,  I  can  prevent  diverse  defendants  from  removing. 
That  is  because  the  loser-pays  rule  in  title  I  applies  only  to  cases 
commenced  in  Federal  court,  not  to  those  removed  there. 

There  is  also  a  cap  to  the  fees  that  the  loser  will  have  to  pay. 
They  cannot  be  greater  than  the  legal  fees  of  the  losing  party  itself. 
That  limit  ensures  that  the  fees  shifted  to  losing  litigants  will  al- 
ways be  basically  proportional  to  the  loser's  financial  resources,  not 
the  winner's. 

Finally,  to  address  three  points  that  Mrs.  Schroeder  made:  First, 
it  is  true  that  in  England  there  are  some  who  are  complaining  that 
it  is  not  easy  enough  to  file  a  lawsuit.  Chiefly,  it  is  lawyers  who 
are  doing  the  complaining. 

And  as  to  whether  it  is  easy  or  not  for  people  without  resources, 
as  compared  to  the  rich,  to  bring  legal  suits,  we  must  keep  in  mind 
that  in  England  there  is  no  such  thing  as  contingency  fees,  whereas 
in  America  we  have  that. 

Second,  Florida,  the  problem  with  that  law  was  that  there  were 
too  many  exceptions.  Application  of  the  rule  was  uncertain  and,  in 
fact,  permitted  too  much  discretion  from  the  judges.  In  Florida, 
judges  are  elected  and,  according  to  many  commentators,  beholden 
to  tne  trial  lawyers,  in  the  same  way  as  were  the  legislatures  in 
so  many  States  where  lawyers  have  excessive  influence  on  the 
process.  As  a  result,  doctors  saw  this  as  a  one-way  street.  When 
they  lost,  they  always  got  hit  for  fees,  whereas  when  they  suc- 
ceeded, they  never  got  their  fees. 

Third,  we  have  to  stress  that  this  is  a  very  limited  experiment. 
If  the  problem  is  as  bad  as  I  outlined,  isn't  it  worth  it  to  try  this 
experiment?  Diversity  cases  cover  a  wide  range  of  jurisprudence, 
facts  and  legal  statutes  in  America.  It  will  be  a  great  test  of  the 
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winner-wins,  loser-pays  rule  in  an  American  setting.  It  is  an  oppor- 
tunity for  us  to  give  plaintiffs  choices  that  they  do  not  now  have. 

The  lessons  of  experience  from  around  the  world  weigh  heavily 
in  favor  of  this  rule.  Various  forms  of  it  have  been  enforced  around 
the  planet  for  a  very  long  time.  It  isn't  just  the  English  rule.  It 
really  is  the  everywhere-but-America  rule.  These  reforms  in  our 
country  are  long  overdue  and  much  needed  to  restore  faith  in  our 
oft-maligned  legal  system. 

I  thank  the  chairman. 

[The  prepared  statement  of  Mr.  Cox  follows:] 

Prepared  Statement  of  Hon.  Christopher  Cox,  a 
Representative  in  Congress  From  the  State  of  California 


Public  opinion  surveys  show  that,  as  low  as  the  President's  approval 
rating  is,  and  as  low  as  public  approval  of  Congress  is,  the  civil  justice  system 
scores  lowest  of  all.   Almost  no  one  in  America  thinks  our  current  legal  system 
does  a  good  job. 

Given  the  facts,  this  should  come  as  no  surprise.   There  are  260  million 
people  in  America.  And  each  year,  there  is  enough  litigation  for  every  one  of 
them  to  have  his  or  her  own  lawsuit.    In  1990,  there  were  over  100  million 
lawsuits  filed  in  state  courts  alone. 

Is  this  too  much  litigation?  Many  lawyers  say  no.    On  the  other  hand, 
while  America  represents  a  tiny  (taction  of  the  world's  population,  we  have  the 
vast  majority  of  the  world's  lawyers.   Our  nation  now  has  more  than  twice  as 
many  lawyers  as  it  did  20  years  ago.   If  all  of  America's  lawyers  were  to 
physically  attend  the  American  Bar  Association's  annual  convention,  it  would 
have  to  be  held  simultaneously  in  the  Astrodome,  the  Super  Dome,  the  Meu-o 
Dome,  the  L.A.  Coliseum,  RFK  Stadium,  Wrigley  Field.  Dodger  Stadium. 
Candlestick  Park,  The  Rose  Bowl,  The  Conon  Bowl,  and  the  Orange  Bowl. 

In  my  home  state  of  California,  in  1987,  just  a  few  years  ago,  there  were 
107,000  lawyers.   In  the  next  five  years,  while  businesses  and  providers  were 
leaving  California,  the  state  gained  28.000  lawyers,  an  increase  of  more  than 
2S%.    And  as  fast  as  the  number  of  lavv7ers  have  been  growing,  their  legal  fees 
have  been  growing  faster  still.   In  1992,  California  lawyers  took  in  $16  billion 
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in  fees.   That  is  up  57%  in  five  years. 

Needless  to  say.  not  all  of  these  lawsuits  and  not  all  of  these  legal  fees 
are  socially  beneficial.   In  a  recent  issue  of  I^ewsweek.  columnist  Robert  J. 
Samuelson  had  this  to  say: 

[Lawyers]  have  an  economic  interest  in  cultivating  and  prolonging 
conflict.   This  means  they  are  fundamentally  at  odds  with  the 
purposes  of  the  legal  system.   Courts  and  lawyers  exist  only  to 
explain  and  enforce  the  rules  society  sets  for  itself-and  settle 
disputes  arising  from  these  rules.  .  .  .   The  trouble  is  that  lawyer's 
well-being  runs  in  die  opposite  direction.    The  more  conflict,  the 
better.    The  more  cumbersome  and  ambiguous  society's  rules,  the 
better.' 

Ambiguous,  cumbersome,  unpredictable,  burdensome,  and  expensive. 
That,  unfortunately,  describes  our  current  civil  justice  system.   Today,  far  too 
many  people  believe  that  instead  of  the  maxim  "Equal  Justice  Under  Law,"  our 
legal  system  merits  the  admonition  from  Dante's  Inferno:  "Abandon  hope,  all 
ye  who  enter  here." 

One  tragic  result  of  all  these  lawsuits  is  that  America  is  fast  becoming  a 
nation  of  victims.    Individual  responsibility  for  the  consequences  of  ordinary 
living  is  becoming  a  lost  virtue.    It  seems  as  if  no  injury,  real  or  imagined,  can 
occur  in  America  today  without  its  own  lawyer  and  lawsuit.   These  days,  even 
a  spilled  cup  of  hot  coffee  in  a  woman's  lap  in  a  moving  car  can  be  worth  more 
than  half  a  million  dollars,  if  only  you're  willing  to  sue.    Our  legal  system  Is  in 
fact  a  great  Wheel  of  Fortune. 

Unfortunately,  unlike  the  TV  game  show,  our  legal  system  inflicts  serious 
injury  on  many  of  its  unwilling  contestants.   In  an  age  when  damages  are 
routinely  awarded  not  just  for  real  injuries-like  the  cost  of  fixing  a  broken  car, 
or  lost  wages--but  also  millions  more  for  'pain  and  suffering"  and  "emotional 
distress,"  it  is  ironic  that  the  one  kind  of  serious  injury  that  can  occur  without 
any  legal  remedy  at  all  is  injury  inflicted  by  lawyers  themselves. 


Robert  I.  Samuelton.  *l  am  a  big  lawyer  basher,*  Ncwiweek.  April  27,  1992. 
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Just  as  Congress  so  long  exempted  itself  from  the  laws  that  apply  to 
every  American,  the  legal  system  is  exempted  from  any  responsibility  for  the 
pain  and  suffering,  the  emotional  distress,  the  lost  wages,  and  the  lost  jobs  that 
it  causes. 

The  filing  of  a  lawsuit  doesn't  tell  us  anything  about  who  is  right  and 
who  is  wrong.  But  it  does  give  enormous  power  to  the  person  who  files  it. 
Simply  by  filing  a  lawsuit,  any  person  and  his  or  her  lawyer  can  take 
depositions  of  every  worker  in  a  company.   They  can  turn  your  home  or  your 
office  upside  down,  and  require  you  to  produce  thousands  of  documents.   They 
can  force  you  to  spend  hundreds  of  thousands  of  dollars  in  legal  fees.   And  if 
you,  the  hapless  victim  of  a  baseless  lawsuit,  decide  to  fight  to  prove  you're 
right,  and  if  you  pay  your  own  legal  fees  to  the  very  end  of  the  lawsuit,  when 
finally  you  are  completely  vindicated,  where  does  that  leave  you?  What  is  your 
remedy  at  law  for  the  money  damages,  the  lost  productivity,  the  emotional 
distress,  and  the  loss  of  reputation?  The  answer  is,  you  have  no  remedy.   No 
recourse.   Nothing,  absolutely  nothing. 

This  is  a  tragic  and  absurd  result  from  a  system  that  presumes  to  go  by 
the  name  of  "justice."  But  it  is  the  necessary  product  of  our  unique  "winner 
pays"  system.   Almost  everywhere  else  in  (tie  world,  if  you  win  your  case,  you 
are  made  whole.   Yet  in  our  system,  strangely,  the  loser  doesn't  have  to  pay. 
So  even  if  you  win,  you  lose.  Indeed,  the  only  sure  winners  in  today's  legal 
Lotto  are  the  lav^ers.   No  wonder  a  mqjoritv  of  Americans,  according  to  a 
survey  published  January  30,  1995,  in  U.S.  News  and  World  Report,  think 
lawyers  simply  use  the  system  to  make  themselves  rich. 

Something  must  be  done  to  stop  the  virulent  spread  of  such  abusive  and 
wasteful  litigation.   That's  why  the  central  element  of  the  Common  Sense  Legal 
Reform  Act  is  the  "fiill  recovery"  rule.   It  is  also  known  as  the  "loser  pays" 
rule,  or  the  English  Rule,  or  the  "Everywhere  But  America  Rule."   Under  the 
full  recovery  rule,  if  you  win  your  case,  you  win. 

The  full  recovery  rule  is  a  necessary  part  of  the  cure  to  America's  lawsuit 
epidemic.    It  expedites  the  resolution  of  strong  cases,  and  deters  the  filing  of 
frivolous  ones.   To  see  why,  consider  two  examples. 

In  the  first  case,  let's  say  you're  sued  for  $100.   The  plaintiffs  case  is 
weak,  but  defending  it  will  cost  you  $20.    So  you  know  that  even  if  you  go  to 
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court  and  win.  you'll  lose  $20.   Under  the  current  "winner  pays"  system, 
there's  a  powerftil  incentive  for  you  to  settle  for  $19.9?  and  get  the  whole  thing 
over  with.   In  this  way,  the  present  system  actually  encourages  the  filing  of 
"nuisance  suits"  designed  to  extort  so-called  "settlements." 

The  full  recovery  rule,  on  the  other  hand,  would  discourage  the  filing  of 
this  particular  lawsuit.   Under  the  full  recovery  rule,  you  might  be  willing  to 
pursue  your  case,  because  you'll  come  out  better  if  you  win.   The  loser  will 
have  to  pay  all  of  your  damages,  including  your  attorneys'  fees.   Most 
important  of  all,  by  eliminating  the  opportunity  for  legal  extortion,  the  chances 
are  that  this  weak  case  wouldn't  be  filed  in  the  first  place. 

Now  let's  take  die  opposite  scenario.   You  sue  Ma/.ard  Industries  for 
$100.    Your  case  is  strong-and  the  defendant  knows  it.   Under  the  current 
system,  Hazard  Industries  is  tempted  to  stretch  out  the  case  for  years, 
increasing  your  costs  in  order  to  force  a  smaller  settlement  for,  say,  $50.   This 
needless  delay  clogs  up  our  legal  system.    It  also  results  in  you,  the  injured 
party,  receiving  less  than  the  amount  to  which  you  should  be  entitled. 

The  full  recovery  rule,  on  the  other  hand,  would  encourage  the  speedy 
resolution  of  your  meritorious  case-with  a  higher  award  for  your  injury.   If 
Hazard  Industries  stretched  out  the  litigation  to  delay  the  inevitable  result,  it 
would  have  to  pay  the  full  amount  of  your  damages,  including  your  attorney's 
fees. 

The  goal  of  our  civil  justice  system  should  be  to  restore  the  prevailing 
litigant  to  the  same  position  he  or  she  would  have  had  if  the  challenged  action 
(or  the  losing  lawsuit)  had  never  occurred.    Under  the  current  system,  neither 
plaintiffs  nor  defendants  have  that  opportunity.   But  the  full  recovery  rule  in  the 
Common  Sense  Legal  Reform  Act  will  guarantee  that  the  winner  in  a  lawsuit 
actually  wins. 

One  final  point:  the  full  recovery  rule  in  Title  1  of  the  Common  Sense 
Legal  Reform  Act  is  purposely  designed  to  advantage  plaintiffs  with  good 
cases.   By  applying  the  rule  only  to  diversity  cases,  we  will  always  be  giving 
plaintiffs  the  opportunity  to  decide  whether  they  wish  to  use  it  or  not.    Since 
diversity  cases  can  always  be  brought  in  state  court  under  the  current  "winner 
pays"  system,  plaintiffs  and  their  lawyers  will  be  able  to  choose  the  option  of 
full  recovery  or  avoid  it.   Currently,  full  recovery  is  unavailable  in  either  state 
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or  federal  court.   But  if  this  bill  is  enacted,  plaintiffs  will,  for  the  first  time, 
have  the  option  of  choosing  the  fiill  recovery  rule. 

This  question  of  expanded  opdons  is  a  critical  one.    If  I  am  a  plaintiff, 
and  I  believe  roy  claim  is  strong,  I  can  file  even  my  state  claims  in  Federal 
court  in  diversity  cases.   By  doing  so,  I  can  ensure  that  I  will  be  made  whole  if 
the  courts  vindicate  my  claim. 

On  the  other  hand,  if  I  am  more  risk  averse,  I  can  avoid  the  loser  pays 
rule  by  filing  in  state  court.   In  fact,  under  the  Common  Sense  Legal  Reform 
Act,  I  can  even  prevent  diverse  defendants  from  removing  to  federal  court  to 
obtain  the  benefit  of  the  loser  pays  rule.   That's  because  the  loser  pays  rule  in 
the  bill  applies  only  to  cases  commenced  in  federal  court  not  to  those  removed 
there. 

In  addition,  there  is  the  limitation  that  the  award  of  fees  to  the  prevailing 
party  cannot  be  greater  than  the  legal  fees  of  the  losing  party  itself.   No  one  in 
a  potentially  winning  position  should  be  beggared  by  legal  expenses  necessary 
to  vindicate  their  position.   To  this  end,  the  caps  on  attorneys'  fees  in  the  bill 
ensures  that  the  fees  owed  by  losing  litigants  will  always  be  basically 
proportional  to  tfie  losers'  financial  resources-not  the  winners'. 

The  lessons  of  experience  weigh  heavily  in  favor  of  the  full  recovery 
rule.    Various  forms  of  "loser  pays"  have  for  decades  been  successfiilly 
implemented  in  virtually  every  jurisdiction  in  the  world-except  ours.   It's  not 
just  the  "EflgUsb  Rule'-it  really  is  the  "Everywhere  But  America  Rule."   These 
reforms  are  long  overdue,  and  much  needed  to  restore  the  people's  faith  in  our 
oft-maligned  legal  system. 
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Mr.  MOORHEAD.  I  want  to  thank  both  of  you  for  very  well-pre- 
pared and  delivered  statements  here  this  morning. 

We  are  not  going  to  have  questions  of  this  panel.  I  know  you  are 
in  a  hurry  to  get  other  places  that  you  need  to  go,  and  we  want 
to  get  our  second  panel  on  as  early  as  we  can.  We  would  appreciate 
any  help  and  information  that  you  can  give  to  us  as  we  go  along 
on  this  issue. 

Mrs.  ScHROEDER.  Mr.  Chairman 

Mr.  MooRHEAD.  I  would  like  to  greet  our  next  panel  of  witnesses 
who  will  address  the  so-called  loser-pays  or  English  rule  of  fee 
shifting. 

Our  first  witness  is  Mr.  Walter  Olson,  a  senior  fellow  at  the 
Manhattan  Institute.  He  is  the  author  of  "The  Litigation  Explosion: 
What  Happened  When  America  Unleashed  the  Lawsuit."  He  has 
written  extensively  on  the  law  and  regulation  and  was  the  editor 
of  "New  Directions  in  Liability  Law"  published  by  the  Academy  of 
Political  Science  in  1988  and  "Historical  Roots  of  the  Litigation  Cri- 
sis," a  symposium  published  in  the  Cardozo  Law  Review  in  1989. 

In  addition,  he  has  discussed  fee  shifting  and  rule  11  in,  among 
other  articles,  "Better  Living  Through  Litigation?"  and  "Make  the 
Loser  Pay,"  published  in  Readers  Digest  in  May  1992.  Mr.  Olson 
is  currently  at  work  on  a  book  on  employment  law. 

Welcome,  Mr.  Olson. 

Our  next  witness  is  Prof  Thomas  D.  Rowe,  Jr.,  from  Duke  Uni- 
versity School  of  Law.  After  clerking  for  Justice  Stewart  and  engag- 
ing in  private  practice  in  Washington,  Professor  Rowe  joined  the 
Duke  law  faculty  in  1975.  Prior  to  that,  he  served  as  a  lawyer  with 
the  U.S.  Senate  Judiciary  Committee  and  the  Department  of  Jus- 
tice. 

Currently,  Professor  Rowe  is  a  member  of  the  Federal  Advisory 
Committee  on  Civil  Rules;  and,  therefore,  anyone  who  is  unhappy 
with  the  current  status  of  rule  11  should  contact  him  directly. 

In  1991,  I  had  the  opportunity  to  work  with  Professor  Rowe  on 
the  Federal  Courts  Study  Committee,  an  experience  that  I  think 
was  a  very  positive  one  for  both  of  us. 

Welcome,  Professor  Rowe. 

Our  final  panelist  is  Prof  Herbert  M.  Kritzer,  a  professor  of  po- 
litical science  and  professor  of  law  at  the  University  of  Wisconsin. 
Professor  Kritzer  has  received  several  awards  and  research  grants 
from  such  institutions  as  the  National  Science  Foundation. 

He  has  written  extensively  about  various  aspects  of  our  legal  sys- 
tem. Two  of  his  most  recent  efforts  include  an  article  entitled: 
"Lawyers  Fees  and  the  Holy  Grail:  Where  Should  Corporations 
Search  Next?"  which  was  published  in  Judicature  in  1994  and  an- 
other article  entitled:  "The  English  Rule,"  which  appeared  in  the 
ABA  Journal  in  November  1992. 

Welcome,  Professor  Kritzer. 

We  have  your  statements  which  I  ask  unanimous  consent  to  be 
made  part  of  the  record,  and  I  ask  that  you  summarize  your  state- 
ments in  10  minutes  or  less. 

I  ask  that  the  subcommittee  members  hold  their  questions  until 
all  three  panelists  have  completed  their  oral  presentations. 


no     A/zo    r\ 
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STATEMENT  OF  WALTER  K.  OLSON,  SENIOR  FELLOW, 
MANHATTAN  DESTITUTE 

Mr.  Olson.  Thank  you,  Mr.  Chairman. 

After  Congressman  Cox's  remarks,  I  must  say,  I  am  scrambling 
to  readjust  my  notes  to  figure  out  what  portions  of  them  will  still 
seem  original.  He  summarized  the  case  very  well. 

As  he  said,  this  body  has  recently  led  the  Nation  through  a  de- 
bate about  whether  this  branch  of  government  should  try  to  live  by 
the  rules  that  it  sets  for  everyone  else.  We  now  begin  a  national 
debate  on  whether  another  great  branch  of  our  Grovernment,  the 
civil  justice  system,  will  have  to  live  within  the  rule  it  prescribes 
for  everyone  else,  the  rule  of  compensation  for  injury. 

This  bill  is,  of  course,  a  part  of  the  Contract  With  America  but 
it  is  also,  or  ought  to  be,  a  bipartisan  issue.  Last  month  in  the  New 
York  Review  of  Books — not  usually  a  crib  sheet  for  the  new  Repub- 
lican Congress — the  respected  writer  James  Fallows  after  criticiz- 
ing much  of  the  Contract  called  the  loser-pays  rule  "overdue"  and 
described  the  version  we  have  here  with  its  rule  on  not  having  to 

f>ay  a  larger  fee  to  your  opponent  than  you  would  pay  your  own 
awyer  as  "surprisingly  solicitous"  of  the  interests  of  less  affluent 
persons. 

Other  well-known  commentators  who  have  written  in  favor  of 
loser-pays  include  Michael  Kinsley  and  Steven  Brill,  editor  of  the 
American  Lawyer  and  head  of  Court  TV.  Neither  of  whom  is  to  be 
mistaken  for  a  conservative  ideologue.  Mr.  Brill  made  quite  a  stir 
in  the  Washington  Post  in  June  when  he  said  that  the  loser-pays 
reform  was,  "overdue."  Mention  should  be  made  also  of  the  editor 
of  the  Washington  Monthly,  Charlie  Peters,  who  has  perhaps 
longer  than  anyone  else  fought  the  good  fight  for  this. 

Congressman  Cox  mentioned  the  U.S.  News  cover  story  a  couple 
of  weeks  ago  entitled:  "How  Lawyers  Abuse  the  Law,"  January  30, 
1995. 

Another  poll  that  I  found  amusing  and  encouraging.  U.S.  News 
asked  the  respondents  the  following  question:  If  someone  sues  you 
and  you  win  the  case,  should  he  pay  your  legal  costs?  Eighty-five 
percent  of  the  public  said,  yes. 

Then  they  turned  the  question  around  and  asked,  If  you  sue 
someone  and  lose  the  case,  should  you  pay  his  costs?  Only  44  per- 
cent said  yes  to  that  one. 

Forty-four  percent  is  not  all  that  low  a  number  for  a  novel  idea. 
Eighty-five,  of  course,  is  remarkably  high.  The  midpoint  is  65  per- 
cent in  favor.  Close  to  half  the  respondents  find  the  justice  of  this 
idea  so  obvious  that  they  are  willing  to  endorse  it  even  when  it  cuts 
against  them.  Fewer  than  one  in  six  feel  that  strongly  about  the 
current  rule.  Among  those  who  have  thought  througn  the  issue 
enough  to  have  a  consistent  view  one  way  or  the  other,  loser-pays 
seems  to  win  by  three  to  one  or  better. 

As  we  know,  unfortunately,  that  15  percent  who  are  dead  set 
against  it  are  well  represented  in  this  city  and  in  the  profession 
that  usually  comes  before  you  in  this  committee.  I  should  say  that 
I  am  not  a  lawyer.  The  organized  bar  is  pretty  unanimously 
against  it  so  far  as  I  can  see.  The  plaintiffs'  bar,  of  course,  is  at 
the  forefront.  They  explain  that  it  would  be  bad  for  their  clients. 
The  research  institute  representing  defense  lawyers  has  come  out 
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against  it.  They  say  it  will  be  bad  for  their  clients.  The  ABA  Sec- 
tion of  Litigation  draws  members  from  both  sides  and  has  iust 
come  out  with  a  statement  that  it  is  a  really  awful  idea — for  their 
clients,  of  course. 

It  is  true  that  all  these  groups  raise  legitimate  concerns  which 
I  hope  we  can  address  as  we  go  along.  And  it  is  also  true  that  the 
current  draft  needs  some  tinkering  in  my  view. 

English  rule  as  you  have  heard  is  a  great  misnomer.  The  rule 
prevails  not  only  m  England  but  also  in  France,  and  Grermany, 
Sweden,  Denmark,  the  Netherlands,  and  other  social  places  not 
usually  seen  as  providing  blueprints  for  Contract  With  Ainerica  re- 
forms. Japan  is  an  exception  which  we  may  hear  about  and  a  very 
exceptional  exception  indeed. 

Loser-pays  goes  back  not  only  to  the  very  early  Anglo-Saxon  law 
but  to  the  Roman  law  which  spread  across  continental  Europe.  The 
Scandinavian  legal  systems  did  not  develop  from  Roman  law  but 
nonetheless  adopted  loser-pays.  Loser-pay  was  even  found  in  the 
ecclesiastical  courts  which  became  important  after  the  fall  of  the 
Roman  empire  and  which  also  drew  from  Roman  law. 

It  is  not  inappropriate  to  call  it  the  rest-of-the-world  rule.  I  know 
of  no  country,  including  Japan,  which  does  not  go  much  further 
than  we  do  either  to  put  a  price  tag  on  suing  unsuccessfully  or  to 
compensate  those  who  prevail — and  usually  both.  The  details  differ 
from  country  to  country,  but  the  principle  does  not. 

There  is  controversy  from  time  to  time  in  these  other  countries. 
There  was  an  effort  to  repeal  the  rule  in  Germany  some  years  back 
which  failed.  I  believe  the  efforts  to  repeal  it  in  England  will  fail 
also. 

The  question  that  we  are  left  with — the  mystery,  if  you  will — is 
as  follows:  If  as  we  keep  hearing  in  this  country  loser-pays  is  obvi- 
ously unworkable,  how  have  they  managed  to  keep  it  working  for 
millennia  so  many  other  places?  If  it  is  horribly  unjust,  why  has 
it  evolved  and  endured  independently  in  so  many  different  kinds 
of  countries  governed  by  the  great  philosophies  and  religions  of 
mankind?  If  it  is  nothing  more  than  a  way  for  the  rich  to  grind 
down  the  poor,  why  does  it  prevail  in  the  social  democracies  of  Eu- 
rope— the  Netherlands  and  Sweden  and  Denmark  and  the  rest? 

The  mainstream  of  legal  opinion  in  pretty  much  all  these  other 
countries  has  long  considered  loser-pays  to  be  the  natural,  logical 
and  obvious  rule  on  grounds  of  both  practicality  and  fairness. 

Litigation  is  extraordinarily  costly  to  society.  The  person  who  in- 
sists on  it  by  not  taking  a  reasonaole  settlement  or  not  offering  a 
reasonable  settlement  if  they  are  liable  has  inflicted  a  heavy  cost 
on  the  opponent  and  on  society,  including  third  parties  who  are 
dragged  into  the  suit  and  other  litigants  wno  must  wait  longer  for 
trial  of  their  cases. 

If  we  wish  people  to  take  a  sober  look  at  what  they  are  doing  be- 
fore they  throw  this  cost  bomb  into  their  fellow  citizen's  affairs,  we 
need  a  price  tag  with  some  number  on  it  other  than  zero.  So  goes 
the  practicality  argument. 

In  practice,  loser-pays  encourages  some  strong  claims,  especially 
small  ones,  and  discourages  the  longshots.  That  is  exactly  what  we 
need  in  this  country  where  someone  can  do  you  out  of  $20,000  in 
New  York  City,  and  you  can't  economically  go  to  court  to  get  it 
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back  because  you  will  always  be  spending  more  than  that  on  the 
process  itself.  It  is  exactly  what  we  need  to  discourage  the  longshot 
cases  that  occasionally  get  turned  out  as  remarkable  stories  in  the 
lower  paragraphs  in  the  paper,  and  more  often  are  quietly  settled 
for  payment  before  hand. 

Asked  why  they  are  willing  to  put  up  with  such  a  terrifying  sys- 
tem, Europeans  will  typically  answer,  first,  it  is  the  American  court 
system  that  is  the  terrifying  one.  They  will  point  out  that  over 
there,  as  of  course,  also  here,  the  overwhelming  majority  of  cases 
settle  before  trial.  The  effect  of  loser-pays  is  to  raise  or  lower  the 
amount  of  settlements  as  well  as  to  change  the  manner  in  which 
a  given  case  is  prosecuted.  More  about  that  in  a  moment. 

Europeans  might  point  out  that  it  is  our  rule  that  makes  litiga- 
tion more  terrifying  by  encouraging  people  to  drag  in  every  issue 
and  make  every  possible  demand  on  their  opponent.  The  sub- 
stantive risks  of  litigation  can  be  a  lot  more  terrifying  than  the  fee 
risks,  especially  for  a  defendant.  You  curb  the  substantive  terrors 
of  litigation  when  you  put  an  explicit  price  tag  on  using  them  in 
a  bad  cause. 

The  fairness  arguments  for  loser-pays  are,  if  anything,  more  com- 
pelling. Congressman  Cox  summarized  them  briefly. 

What  has  happened  to  you  when  you  are  dragged  through  one 
of  these  lawsuits  when  you  are  done  out  of  your  life  savings  and 
your  reputation,  as  the  case  may  be,  or  some  smaller  amount,  and 
the  other  person  walks  away?  Or  when  a  defendant,  if  you  filed  a 
good  case,  drags  things  out  and  uses  motions  practice  to  make  you 
wait  and  grind  you  down?  What  has  happened  is  not  merely  very 
expensive  justice  or  very  inconvenient  justice  or  very  long-drawn- 
out  justice.  What  has  happened  to  you  is  an  injustice,  and  other 
countries  recognize  that. 

,  There  is  growing  interest  here  in  the  English  rule,  but  there  is 
not  as  yet  a  terribly  clear  idea  as  to  exactly  how  it  works.  One  of 
the  most  common  misconceptions  is  that  it  is  all  or  nothing — either 
a  huge  pot  goes  to  the  winner  or  nothing  at  all. 

This  is  not  the  way  loser-pavs  works  in  most  countries.  They  di- 
vide the  case  into  issues,  and  look  at  who  won  on  which  issues. 
This  means  the  fees  can  flow  in  both  directions  which  provides  a 
very  strong  incentive  for  even  someone  likely  to  win  not  to  raise 
unnecessary  issues  and  longshot  extra  claims.  This  point  is  tremen- 
dously important  and  not  always  considered  as  we  craft  American 
equivalents. 

Most  important  of  all  is  the  way  most  countries  handle  damages. 
If  you  come  to  court  in  Germany  or  France  and  you  ask  for  a  mil- 
lion marks  or  francs  in  damages  and  the  case  comes  to  trial  and 
you  prove  only  100,000,  you  have  exaggerated  your  claim  by  90 
percent.  Some  important  quantum  of  fees  will  be  shifted  against 
you  as  a  penalty  for  having  tried  to  blow  up  a  small  case  into  a 
Dig  case.  This  provides  a  strong,  obvious  incentive  not  to  exagger- 
ate the  way  we  so  often  do  hear. 

I  spoke  with  a  law  professor  from  Switzerland  who  told  me  that 
in  that  country  and  in  Germany  the  first  order  of  business  when 
a  plaintiff  with  a  good  case  comes  into  the  office — after,  of  course, 
determining  that  it  is  a  good  case — is  to  figure  out  what  the  right 
amount  of  money  to  ask  for  is  based  on  what  the  courts  have  given 
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out  for  that  kind  of  damage.  And,  as  a  lawyer,  he  should  ask  for 
that  amount  and  not  more,  not  less. 

Any  American  lawyer  who  handled  a  case  that  way  would  prob- 
ably be  sued  for  malpractice  by  his  client,  were  he  not  earlier  dis- 
barred on  grounds  of  insanity. 

Mr.  MOORHEAD.  Could  you  summarize  in  another  minute? 

Mr.  Olson.  The  current  bill  has  weaknesses  on  the  points  that 
I  mentioned  defining  who  has  prevailed  when  there  are  multiple  is- 
sues, and  several  features  which  I  will  briefly  mention. 

We  ought  to  put  in  more  specificity  on  the  range  of  judicial  dis- 
cretion in  granting  exceptions.  We  need  exceptions,  as  Europe  has 
exceptions.  However,  we  ought  to  say  more  about  what  those  excep- 
tions are. 

We  also  should  look  carefully  at  the  application  to  be  filed  in  di- 
versity cases  which  has  been  described,  simplifying  only  slightly,  as 
loser-pays  at  plaintiffs  option.  Whatever  the  advantages  of  giving 
plaintiffs  new  options — and  there  are  some  in  vindicating  more 
good  cases — we  cannot  claim  this  will  reduce  the  number  of  frivo- 
lous cases  if  people  can  just  take  those  cases  to  State  courts. 

To  sum  up,  any  system  of  legal  process  carries  the  risk  that  peo- 
ple will  use  it  mistakenly  or  in  a  bullying  spirit.  Other  countries 
recognize  that  danger.  They  attach  a  price  tag  to  discourage  it.  We 
should,  too. 

[The  prepared  statement  of  Mr.  Olson  follows:] 

Prepared  Statement  of  Walter  Olson,  Senior  Fellow,  Manhattan  iNSTmrrE 

Thank  you,  Mr.  Chairman,  for  the  chance  to  speak  about  Section  101  of  the  pro- 
posed Common  Sense  Legal  Reforms  Act  of  1995.  This  section  would  provide  for 
awarding  attorney's  fees  to  the  prevailing  party  in  so-called  diversity  litigation  in 
federal  courts. 

My  name  is  Walter  Olson.  I  am  not  an  attorney.  I  am  a  senior  fellow  with  the 
Manhattan  Institute,  which  is  based  in  New  York.  Today,  however,  I  am  speaking 
only  for  myself.  In  1991  I  wrote  a  book  entitled  "The  Litigation  Explosion"  (Dutton/ 
Plume),  which  looks  into  the  question  of  why  we  have  so  much  litigation  in  this 
country  and  what  can  be  done  about  it.  The  book  argues  that  the  best  way  to  ad- 
dress the  problem  would  be  to  move  toward  the  "loser-pays"  principle  found  in  other 
countries.  So  you  have  caught  me  out  on  one  of  my  pet  topics. 

On  a  personal  note,  I'm  delighted  to  be  back  among  old  friends  in  this  body.  Years 
ago  I  worked  as  a  legislative  analyst  for  what  was  then  the  minority  party  in  this 
House.  The  House  Republican  Research  Committee  at  that  time  occupied  a  space 
verj'  high  up  in  Longworth,  confined  to  the  attic  almost,  as  in  a  Gothic  novel.  I  un- 
derstand that  it  has  moved  to  better  office  space  recently. 

I  come  here  today,  however,  on  behalf  of  a  cause  that  ought  to  be  very  much  bi- 
partisan. The  loser-pays  principle  is  found  in  countries  around  the  world  represent- 
ing every  shade  of  political  opinion.  That  includes  countries  like  Sweden,  Denmark 
and  the  Netherlands  which  are  not  usually  thought  of  as  laboratories  for  conserv- 
ative reform. 

In  this  country  as  well,  the  issue  cuts  across  political  lines.  In  the  January  12 
New  York  Review  of  Books  the  writer  James  Fallows,  who  it's  fair  to  say  is  no  great 
fan  of  many  of  the  provisions  of  the  Contract  with  America,  says  the  loser-pays  idea 
is  "overdue"  in  this  country.  He  also  describes  the  bill  we  are  discussing  today  as 
"surprisingly  solicitous"  of  the  interests  of  less  amount  persons.  More  on  that  below. 

Last  June  Steven  Brill  of  the  American  Lawyer  and  Court  TV,  an  acute  observer 
of  our  legal  system,  wrote  in  a  widely  noted  piece  in  the  Washington  Post  (June  5, 
1994)  that  against  some  of  his  own  original  instincts  he  had  reached  the  conclusion 
that  abusive  litigation  is  rampant  and  that  vigorous  measures  against  it  are  needed. 
"The  cure  is  simple,  and  overdue,"  he  said,  and  went  on  to  propose  a  general  loser- 
pays  rule  with  features  that  would,  in  fact,  go  well  beyond  those  of  the  bill  we  are 
discussing  today. 

Over  the  years,  one  of  the  most  energetic  advocates  of  the  loser-pays  principle  has 
been  Charlie  Peters,  editor  of  the  excellent  magazine  Washington  Monthly,  which 
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is  often  described  as  neo-liberal.  Without  suggesting  that  Mr.  Peters  would  agree 
with  everything  I  say,  or  vice  versa,  I'd  like  to  take  this  opportunity  to  salute  mm 
for  his  eloquent  advocacy  of  this  reform  over  many  years. 

It  is  not  such  a  lonely  fight  anymore.  Or  so  I  conclude  from  the  newest  opinion 
survey,  which  was  reportea  in  a  recent  U.S.  News  &  World  Report  ("How  Lawyers 
Abuse  the  Law,"  cover  story,  January  30).  It  had  an  amusing  twist.  They  asked  the 
following  question:  'If  someone  sues  you  and  you  win  the  case,  should  he  pay  your 
legal  costs/"  85  percent  said  yes.  Then  they  turned  the  question  around:  "II  you  sue 
someone  and  lose  the  case,  should  you  pay  his  costs?"  Only  44  percent  said  yes  to 
that  one. 

We  may  smile  at  the  spread  between  the  numbers,  but  look  more  closely.  44  per- 
cent is  not  that  low  a  number  and  85  percent  is  quite  high.  If  you  take  the  halfway 
point,  you  get  65  percent  in  favor,  or  nearly  two-thirds.  Close  to  half  the  respond.- 
entf  IJnd  the  justice  of  the  loser-pays  idea  to  be  so  plain  that  they  favor  it  even 
when  it  cuts  against  them.  But  fewer  than  one  in  six  admire  the  current  rule 
enough  to  go  to  that  extreme.  To  put  it  another  way,  among  people  who  have 
thought  the  issue  through  to  a  consistent  view  one  way  or  the  other,  the  loser-pays 
idea  wins  by  something  like  three  to  one. 

Unfortunately,  it  sometimes  seems  as  if  the  fifteen  percent  who  oppose  it  include 
every  organized  lawyer  across  the  land,  from  Kodiak  to  K  Street.  The  plaintiffs'  trial 
lawyers  are  at  the  forefront,  explaining  that  it  would  be  bad  for  their  clients.  Not 
far  behind  are  many  in  the  defense  bar,  who  say  it  would  be  bad  for  their  clients, 
the  same  ones  who  are  sued  by  the  first  group.  The  ABA  Litigation  Section,  with 
members  from  both  sides,  thinks  it's  an  awful  idea — for  their  clients,  of  course.  It 
is  no  secret  that  the  big  business  community  has  been  less  than  enthusiastic.  It's 
true  that  all  these  groups  raise  legitimate  concerns,  which  I  hope  to  address  as  we 
go  along.  And  it's  also  true  that  tne  current  draft,  needs  some  tinkering,  at  least. 

Let  me  start  with  some  background.  It  is  usual  to  contrast  the  American  Rule 
with  the  English  Rule.  Both  terms  are  misleading.  In  the  first  place,  America  is  far 
from  consistent  in  following  the  so-called  American  Rule.  In  recent  years.  Congress 
has  enacted  some  150  different  laws  which  require  losing  litigants  to  pay  legal  fees. 
We  already  have  a  great  deal  of  fee-shifting.  Tne  difference  is  that  it  is  one-way  fee- 
shift-ing:  losing  defendants  pay  plaintiffs,  but  losing  plaintiffs  do  not  pay  defendants. 
Heads-I-win,  tails-we're-even,  you  could  call  it.  I  will  not  stop  to  deoate  the  merits 
of  this  idea,  except  to  observe  that  of  the  four  different  ways  one  might  shift,  fees — 
one  way  in  either  direction,  both  pay,  or  neither  pay — this  is  the  method  that  man- 
ages to  encourage  the  most  filing  of  suits. 

Remember  this  when  it  is  claimed  that  any  move  toward  loser-pays  would  be 
hasty  or  radical.  For  years  Congress  has  been  pleased  to  create  new  one-way  fee 
shifts  almost  routinely,  with  very  little  public  debate,  for  the  benefit  of  plaintiffs. 
Doing  it  on  behalf  of  plaintiffs  and  defendants  together  should  not  prove  to  be  such 
an  exotic  departure  that  we  must  wait  for  a  commission  to  report  back  aft;er  study- 
ing the  matter  for  ten  years. 

'English  Rule"  is  something  of  a  misnomer  as  well.  The  loser-pays  rule  is  found 
in  English  law.  But  it  also  goes  back  to  Roman  law.  It  is  found  in  the  civil  law  sys- 
tems all  over  Continental  Europe  which  evolved  from  Roman  law  and  were  codified 
in  France,  Germany  and  elsewncre  at  the  time  of  Napoleon.  It  even  developed  in 
the  church  courts.  Scandinavia,  unlike  most  of  Europe,  does  not  trace  its  civil  proce- 
dure to  the  Romans,  but  nonetheless  developed  loser-pays.  Rather  than  the  English 
Rule,  some  have  called  loser-pays  the  Rest  of  the  World  rule.  I  do  not  claim  to  know 
the  rules  of  procedure  in  every  country  around  the  globe,  but  I  do  not  know  of  any 
country  that  does  not  go  further  than  this  country  does  to  put  a  price  tag  on  suing 
unsuccessfully,  compensate  those  who  prevail,  or  Doth.  (The  most  useful  single  sur- 
vey, from  which  I  draw  many  of  my  details  here,  remains  the  article  by  Werner 
Pfennigstorf  in  the  Journal,  Law  and  Contemporary  Problems,  in  the  1984  sympo- 
sium edited  by  Professor  Thomas  Rowe.) 

This  raises  several  immediate  questions.  If,  as  we  keep  hearing,  loser-pays  is  obvi- 
ously unworkable,  how  has  it  managed  to  work  in  so  many  places  for  so  long?  If 
it  is  horribly  unjust,  why  has  it  independently  evolved  and  endured  in  countries  gov- 
erned by  so  many  of  the  great  philosophies  and  religions  of  mankind?  If  it  is  nothing 
more  than  a  way  for  the  rich  to  grind  down  the  poor,  why  does  it  prevail  in  what 
are  usually  seen  as  the  most  progressive  social  democracies? 

In  fact,  the  mainstream  oi  Western  legal  thought  outside  this  country  has  long 
considered  loser-pays  to  be  the  natural  and  logical  rule  on  grounds  of  both  practical- 
ity and  fairness.  Start  with  the  practical  reasons.  Litigation  is  tremendously  costly 
to  the  parties  and  to  society  at  large.  Its  cost  should  be  borne  by  those  who  insisted 
on  it,  whether  that  means  the  plaintiff  who  refuses  to  accept  a  reasonable  settle- 
ment offer,  or  the  defendant  who  was  liable  but  refused  to  make  such  an  offer.  By 
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forcing  a  trial,  the  losing  side  has  squandered  not  only  the  opponent's  money  and 
time  but  also  that  of  the  public  which  foots  the  bill  for  the  court  system,  the  other 
litigants  who  are  waiting  in  line  for  their  cases  to  be  heard,  and  the  variety  of  third 
parties  who  get  draggeain,  such  as  witnesses  summoned  by  compulsory  process.  If 
we  wish  to  match  the  perceived  costs  of  people's  actions  to  the  actual  costs,  and  en- 
courage them  to  take  a  sober  look  at  tne  merits  before  lobbing  this  kind  of  cost 
bomb  into  their  fellow  citizens'  affairs,  then  we  will  have  to  stop  pretending  that 
all  this  comes  for  free. 

Fairness  goes  hand  in  hand  with  practicality  here.  Litigation  is  one  of  the  most 
unpleasant  things  that  can  happen  to  people.  It  eats  up  not  only  money  but  time, 
energy,  and  privacy.  It  is  commonly  an  assault  on  reputation  and  good  name  as 
well.  It  is  a  breach  of  the  social  peace.  If,  at  the  end,  the  targets  manage  to  show 
they  were  completely  right,  the  person  or  lawyer  who  put  them  through  all  this  can 
just  walk  away  under  our  present  rule.  This  is  worse  than  just  wasteful  and  ineffi- 
cient. It's  unfair.  And  the  public  knows  it.  If  someone  injured  you  in  any  other  way, 
our  organized  bar  would  be  eager  to  lend  a  hand  in  making  that  person  compensate 
you — to  make  you  whole,  as  the  phrase  goes.  But  they  are  much  less  keen  on  com- 
pensating injury  and  deterring  misconduct  when  it  comes  to  the  people  they  injure. 
Which  is  why,  if  you  want  to  hurt  someone  in  this  country,  don't  do  it  with  your 
fender  or  your  scalpel.  You  might  have  to  pay.  Do  it  with  a  lawsuit. 

No  misconception  about  loser-pays  is  more  prevalent  than  the  one  that  runs  as 
follows.  Someone  sues  you  in  Europe.  They  drag  in  a  dozen  different  theories  of  li- 
ability against  you,  the  way  they  would  in  America.  You  know  you  are  mostly  in 
the  right,  but  the  law  is  complicated  and  chancy,  and  they  manage  to  land  one 
punch,  proving  liability  on  a  minor  theory  for  a  small  amount  of  damages.  Next 
thing  you  know  you  are  presented  with  their  bill  for  10,000  hours  from  the  Belgian 
or  Austrian  equivalent  of  Cravath,  Swaine  &  Moore.  You  might  just  as  well  sign 
yourself  into  indentured  servitude  and  get  it  over  with.  Other  defendants  over  there 
are  so  afraid  of  suffering  this  fate  that  they  never  resist  lawsuits,  but  that's  okay 
because  all  the  plaintiffs  are  so  frightened  of  the  same  thing  that  they  never  file 
them.  Or  so  the  theory  goes. 

That  is  not,  fortunately,  the  way  loser-pays  actually  works  in  other  countries,  and 
it's  not  the  way  it  would  have  to  work  under  this  proposal,  especially  not  if  we  han- 
dle its  details  with  care.  Courts  in  loser-pays  countries  typically  are  at  some  pains 
to  divide  the  dispute  into  its  underlying  claims  or  issues,  and  split  the  pool  oi  fees 
according  to  who  prevailed  on  what.  This  has  several  important  implications.  A  de- 
fendant who  concedes  liability  on  one  ground  but  successfully  fights  others  may  in 
fact  be  the  prevailing  party,  and  may  collect  a  fee  shift  in  the  form  of  a  deduction 
from  what  would  otherwise  be  owed  to  the  plaintiff.  If  each  side  wins  on  some  is- 
sues, the  net  shift  may  go  in  either  direction  and  may  be  added  to  or  offset  from 
the  sum  awarded  to  the  plaintiff  So  the  side  that  wins  on  a  so-called  technicality 
will  not  necessarily  capture  all  or  even  most  of  the  fee  pot.  Just  as  important,  the 
loser-pays  rule  gives  each  side  a  powerful  incentive  to  take  only  its  strongest  claims 
to  trial — as  the  song  goes,  to  know  when  to  hold  them  and  when  to  fold  them. 

Section  101  of  the  Common  Sense  Legal  Reforms  Act  of  1995  as  presently  drafted 
divides  things  up  by  "claim";  it  tells  the  court  to  award  a  fee  "to  the  party  that  pre- 
vails with  respect  to  a  claim  in  such  action."  There  are  serious  dangers  here  which 
arise  from  the  fact  that  the  legal  definition  of  "claim"  may  not  correspond  to  what 
the  parties  are  actually  fighting  about.  In  particular,  it  is  very  common  for  parties 
to  be  fighting  mostly  about  the  level  of  damages  and  only  secondarily  about  liability. 
The  present  language  might  force  courts  to  assign  fees  based  on  the  event  of  liabil- 
ity alone.  That  could  force  defendants  to  foot  the  bill  for  losing  damage  arguments 
against  themselves,  with  consequent  injustice  and  misplaced  incentives. 

Such  applications  of  the  rule  might  if  anything  worsen  one  of  the  reigning  abuses 
in  today's  American  litigation,  namely  the  exaggeration  of  damages.  Other  countries 
are  careful  to  control  this  abuse.  In  most  European  courts,  if  a  plaintiff  claims  a 
million  marks  or  francs  in  damages  but  proves  only  a  hundred  thousand,  he  is  con- 
sidered to  have  lost  on  much  of  the  case  and  will  accordingly  find  some  portion  of 
fees  deducted  from  his  award.  Werner  Pfennigstorf  writes,  "It  is  easy  to  see  how 
this  particular  rule  discourages  plaintiffs  from  making  unrealistically  large  damage 
claims.  There  are,  of  course,  instances  when  it  is  impossible  to  calculate  a  damage 
claim  with  absolute  precision,  but  the  European  codes  offer  a  sufTicient  variety  of 

Rrocedural  devices  to  prevent  hardship  in  such  cases."  I  should  note  that  England 
andles  the  problem  of  damage  inflation  in  a  different  way,  through  a  so-called 
offer-of-settlement  or  pay-into-court  procedure  which  must  be  purposely  triggered  by 
the  opponent  rather  than  taking  the  form  of  an  automatic  penalty. 

Not  long  ago  I  spoke  with  a  law  professor  from  Switzerland  about  this  matter. 
He  told  me  that  in  that  country  and  Germany,  the  two  systems  with  which  he  was 
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most  familiar,  the  first  order  of  business  when  a  plaintiff  walked  into  the  office  with 
a  good  case,  after  determining,  of  course,  that  it  was  a  good  case,  was  to  figure  out 
what  a  reasonable  amount  of  money  would  be  to  ask  for,  based  on  what  the  courts 
had  awarded  in  similar  cases.  As  a  lawyer  it  was  incumbent  on  him  to  ask  for  that 
amount,  neither  more  nor  less — not  less,  because  he  wanted  to  do  right  by  the  cli- 
ent, but  not  more  either,  because  he  wanted  to  avoid  a  fee  penalty  lor  having  em- 
broidered. I  think  an  American  lawyer  who  handled  a  case  that  way  would  protably 
be  sued  for  malpractice,  or  disbarred  on  grounds  of  insanity. 

We  should  make  it  explicit  in  the  bill  that  a  failure  to  prove  claimed  damages  is 
in  itself  ground  for  a  partial  fee  award  to  the  opponent,  olfsetting  or  otherwise.  The 
case  for  such  fees  is  especially  compelling,  of  course,  when  the  opponent  has  ex- 
pended fees  specifically  on  disproving  damages.  A  different  approach  also  well  worth 
exploring  is  that  of  strengthening  federal  Rule  68,  as  Judge  William  Schwarzer  and 
others  have  urged,  into  something  closer  to  the  English  practice  by  allowing  the 
shifting  of  attorney's  fees  to  the  party  that  rejects  an  offer  oi  settlement. 

Defendants,  meanwhile,  come  undier  their  own  set  of  pressures  under  loser-pays. 
If  they  are  tempted  to  stonewall  and  drag  their  heels  on  claims  they  are  destined 
to  lose,  it  may  locus  their  mind  to  realize  that  two  sets  of  meters  are  now  running. 
They  had  also  better  think  twice  about  marginal  defenses  and  counterclaims  and 
depositions  and  motions  and  interrogatories  and  document  demands — the  whole  ar- 
senal of  convplication  and  delay.  The  message  defendants  get  is:  if  you're  right,  take 
heart;  but  if  you're  wrong,  better  pay  up  rather  than  put  the  claimant  through  an 
ordeal. 

A  crucial  function  of  the  courts  in  all  this,  of  course,  is  to  make  sure  claims  for 
legal  fees  themselves  are  not  "gold-^ated."  European  systems  maintain  careful  con- 
trols to  keep  this  from  happening.  They  typically  provide  that  costs  may  be  recov- 
ered only  for  reasonable  and  necessary  expenditures;  that  the  loser  can  contest  the 
fee  award  as  exaggerated;  that  it  will  not  ao  to  bill  at  Cravath  rates  if  a  Main  Street 
lawyer  would  have  sufficed;  and  so  forth.  The  bill  we  are  considering,  Section  101 
of  tne  Common  Sense  Legal  Reforms  Act,  includes  an  added  safeguard  of  this  sort. 
It  provides  that  the  fee  paid  by  the  losing  side  will  not  be  higher  than  that  which 
would  have  been  reasonaole  as  a  fee  for  its  own  lawyer.  We  should  welcome  sugges- 
tions of  additional  methods  to  help  the  courts  avoid  the  danger  of  overbilling.  Such 
controls,  it  might  be  added,  are  overdue  in  today's  one-way  fee-shifting  as  well. 

It  should  be  noted  that  the  money  spent  on  attorneys'  fees  is  only  part  of  the  cost 
inflicted  by  litigation,  and  not  always  the  most  hurtml  part.  I  have  a  soft  spot  for 
Sweden  and  Norway,  which  reportedly  require  that  losers  compensate  winners  for 
the  time  and  energy  spent  on  compulsory  court  appearances.  That  would  certainly 
put  a  crimp  in  the  power  of  American  litigators  to  taully  their  opponents  around  by 
ordering  them  to  depositions.  In  general,  however,  no  country  tries  to  make  the  vic- 
tims of  litigation  completely  whole.  They  just  go  a  lot  further  in  that  direction  than 
we  do. 

No  brief  discussion  such  as  this  can  do  justice  to  all  the  subtleties  of  fee-shifting 
as  it  has  developed  over  centuries  and  even  millennia  of  experience.  Suffice  it  to  say 
that  if  we  choose  to  move  in  this  direction,  we  will  find  a  very  rich  literature  and 
a  very  wide  record  of  human  experience  to  guide  us  in  our  efforts.  Some  countries 
entrust  fee  assessment  to  specialized  magistrates  (England's  "taxing  masters"), 
while  others  treat  it  as  an  issue  of  damages  to  be  decided  by  the  judge  along  with 
other  damages.  Loser-pays  countries  also  recognize  numerous  exceptions  and  special 
cases,  and  it  would  be  appropriate  for  us  to  do  so  too,  so  long  as  they  do  not  swallow 
the  general  rule.  (One  exception  often  found  provides  for  a  waiver  of  the  fee  shift 
in  unusually  close  cases,  as  where  a  panel  of  judges  is  split  or  a  decision  is  over- 
turned on  appeal.)  The  present  bill  includes  a  provision  that  would  allow  for  the 
carving  out  of  such  exceptions  and  special  cases.  It  provides  that  judges  may  waive 
or  reduce  fee  awards  "to  the  extent  that  the  court  finds  special  circumstances"  that 
make  such  an  award  "unjust."  I  would  urge  Congress  to  consider  clarifying  what 
kinds  of  exceptions  are  meant,  or  encourage  formal  rule-making  with  the  aid  of  the 
courts.  We  should  not  foster  needless  uncertainty,  much  less  litigation,  about  which 
cases  are  suitable  for  exceptions. 

Turning  to  the  principal  arguments  against  loser-pays,  we  might  observe  that  two 
of  them  are  closely  related  to  each  other.  One  is  that  the  rule  would  terrify  litigants 
with  good  cases  out  of  their  claims.  The  other  is  that,  whatever  its  virtues  as  ap- 
plied to  litigation  between  large  entities,  it  would  be  unfair  or  impractical  as  applied 
to  cases  involving  litigants  of  modest  means. 

The  terror  argument  is  based  on  the  observation  that  even  the  best  case  can  lose, 
and  even  the  worst  case  can  win,  on  a  fluke.  There  are  no  sure  things  in  the  jury 
box,  or  for  that  matter  in  the  judge's  chambers.  So  we  are  told  by  the  Association 
of  Trial  Lawyers  of  America  and  tne  American  Bar  Association,  and  they  ought  to 
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know.  They  assert  that  even  the  remote  chance  of  paying  two  fees  would  scare  peo- 
ple out  of  insisting  on  their  rights,  in  a  way,  presumably,  that  the  dead  certainty 
of  paying  one  big  lee  does  not  scare  many  people  now. 

These  distinguished  lawyers  now  tell  us  that  there  is  a  random  factor  in  our  court 
system  that  puts  even  the  most  innocent  litigant  in  the  world  under  a  genuine  fear 
of  losing.  I  would  never  think  of  challenging  this  admission.  In  fact,  I  am  delighted 
to  enshrine  it  permanently  on  the  record,  because  it's  one  they're  so  reluctant  to 
make  on  other  occasions.  When  people  like  me  charge  that  bad  lawyers  can  make 
a  living  ofT  shoddy  cases,  ABA  and  ATLA  respond  that  we  must  be  imagining 
things,  if  a  lawyer  gets  paid  only  when  he  wins,  why  would  he  ever  file  a  case  that's 
destmed  to  lose,  and  why  wouldn't  an  opponent  just  hold  out  for  the  inevitable  vin- 
dication? But  if  the  filer  of  long-shot  cases  can  rely  on  a  random  factor  to  scare  his 
opponents — quite  aside  from  the  threatened  cost  of  responding  to  the  litigation,  or 
the  reputational  threat — then  it's  not  hard  to  see  how  abuses  could  become  profit- 
able. In  fact,  that's  an  important  part  of  the  case  for  loser-pa^s. 

The  idea  of  loser-pays,  of  course,  is  to  improve  the  standing  of  the  side  with  the 
better  case,  whichever  side  that  may  be.  That  is  why  I  am  always  surprised  to  find 
descriptions  like  the  following,  taken  from  the  news  colunms  of  the  Wall  Street 
Journal  (Paul  M.  Barrett,  "Warily,  Hatch  Mulls  Changes  in  Civil  Justice,"  Januaiy 
31,  1995):  "A  loser-pays'  rule  would  likely  discourage  suits  by  individual  plaintiffs 
who  under  the  current  system  don't  face  the  risk  of  footing  their  opponent's  bill." 
It  would  be  eaually  accurate,  or  misleading  as  the  case  may  be,  to  say,  "A  loser- 
pays'  rule  would  likely  encourage  suits  by  individual  plaintius  who  under  the  cur- 
rent system  have  to  swallow  their  lawyer's  bill  but  could  now  finally  hope  to  make 
their  opponent  foot  it." 

We  all  agree  that  loser-pays  would  discourage  many  weak  cases.  It  is  like  pulling 
teeth  to  get  the  other  side  to  admit  that  it  would  also  encourage  many  strong  cases. 
In  fact,  although  our  current  system  is  usually  seen  as  pro-plamtiff,  it  actually  does 
a  poor  job  of  vindicating  many  well-founded  claims.  The  incentive  it  gives  defend- 
ants to  delay  is  one  obvious  example  (and  even  awarding  prejudgment  interest  won't 
help  if  the  suit  is  being  filed,  for  example,  to  obtain  an  injunction).  Another  category 
of  case  very  ill-served  oy  present  rules  is  the  fixed-dollar  claim  that  doesn't  include 
demands  for  punitive  damages,  pain-and-suffering  or  the  like,  as  when  someone  has 
totaled  your  car  when  you  weren't  in  it.  Our  failure  to  make  the  losing  side  pay 
means  that  even  a  defendant  who  knows  he's  liable  has  reason  to  offer  less  than 
full  value  as  settlement  in  such  cases. 

Our  fellow  advanced  democracies  do  much  better  at  avoiding  litigation  than  we 
do  in  this  country.  It  is  time  we  laid  to  rest  the  idea  that  these  countries  attained 
this  measure  of  social  progress  by  providing  no  remedy  at  all  for  the  ordinary  claim- 
ant with  a  good  case — that  they  somehow  forgot  to  consider  such  claimants'  situa- 
tion in  drawing  up  their  rules.  No  system  is  perfect,  and  all  have  quirks,  but  Amer- 
ican lawyers  have  gotten  away  with  painting  a  garish  caricature  of  the  way  things 
work  abroad.  Writing  in  the  Duke  Law  Journal,  the  distinguished  Oxford  scholar 
Patrick  Atiyah  observes  that  "the  reality  is  that  the  accident  victim  with  a  reason- 
able case  should  be  able  to  find  a  lawyer  with  equal  ease  in  England  and  America." 
(1987  Duke  LJ  1002,  1017.)  Who  would  think  so  from  reading  ATLA's  literature, 
or  the  ABA's? 

Many  in  the  defense  bar  and  among  large  entities  that  get  sued  have  a  completely 
different  and  indeed  opposite  set  of  concerns  about  loser-pays.  They  warn  that  de- 
fendants would  pay  when  they  lost,  but  would  not  often  collect  when  they  won.  They 
cite  two  reasons:  first,  judges  would  bend  the  law  to  help  sympathetic  plaintilTs;  sec- 
ond, the  fee  awards  would  be  uncollectible  even  if  they  were  ordered.  Both  of  these 
have  been  blamed  for  the  failure  of  Florida's  experiment  in  shifting  fees  in  medical 
malpractice  cases.  In  addition,  they  warn  about  the  application  of  the  rule  to  diver- 
sity cases,  as  described  below. 

Someone,  it  seems  to  me,  must  be  wrong  here.  It  is  hard  to  imagine  that  the  por- 
ridge is  both  too  hot  and  too  cold.  Perhaps  the  ABA  Section  of  Litigation  could  have 
its  members  huddle  and  get  their  story  straight  as  to  which  is  the  hapless  victim, 
plaintiffs  or  defendants. 

On  the  question  of  bending  the  law,  as  I  mentioned,  the  present  bill  allows  iudges 
to  waive  or  reduce  fees  in  special  circumstances  where  sucn  an  award  would  oe  un- 
just. That  does  not  strike  me  as  an  invitation  to  turn  the  exception  into  the  rule. 
Cynics,  it  is  true,  could  point  to  the  amazing  gymnastics  engaged  in  by  the  U.S.  Su- 
preme Court  in  the  1968  and  1978  cases  called  Piggie  Park  and  Christianshurg  Gar- 
ment, where  the  Court  turned  what  lawmakers  had  written  as  an  optional  two-way 
shift  into  a  mandatory  one  way  shift.  (Newman  v.  Piggie  Park  Enterprises,  390  U.S. 
400  (1968);  Christianshurg  Garment  v.  EEOC.  434  U.S.  412,  421  (1978).)  Again,  fur- 
ther clarification  of  what  might  be  considered  unjust  could  only  help. 
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The  person  who  does  legal  damage  for  which  he  cannot  pay  might  be  called  the 
uninsured  careless  motorist  of  the  litigation  world.  Uncollectibility  of  fee  awards  has 
reportedly  been  a  common  experience  of  defendants  in  England,  who  would,  none- 
theless, never  want  in  a  hundred  years  to  trade  places  with  defendants  in  this  coun- 
try. There  are  several  reasons  to  think  that  loser-pays  has  some  effect  in  making 
even  a  penniless  plaintiff  think  twice  about  filing  a  bad  claim  (assuming  a  lawyer 
is  willing).  First,  it  will  be  seen  as  some  kind  of  hassle.  Second,  many  such  plaintiffs 
do  not  plan  to  go  on  being  poor.  Third,  and  surely  most  important,  is  the  offset  prin- 
ciple, or  its  close  relative  in  England  the  ofTer-of  judgment  rule:  if  the  plaintin  ex- 
pects to  win  something,  then  loser-pays  provides  a  check  on  holding  out  for  too 
much. 

A  question  increasingly  being  asked — by,  for  example,  Steven  Brill  in  his  Wash- 
ington Post  piece — is  why  the  lawyer  who  takes  part  ownership  in  a  claim  on  the 
upside  should  not  be  put  on  the  hook  for  the  downside  as  well.  The  contingency- 
fee  bar,  alter  all,  is  a  big  believer  in  the  ideas  of  joint  and  several  liability,  vicarious 
liability,  enterprise  liability  and  the  like.  Applied  here  those  principles  would  lead 
to  a  stringent  result,  namely,  holding  the  lawyer  liable  for  all  the  damage  done  by 
his  co-venture  with  the  client,  rather  than  just  a  proportional  share.  But  perhaps 
no  one  should  be  treated  that  unfairly  in  our  courts. 

All  those  worried  about  loser-pays  can  take  heart  from  the  fact  that  in  this  coun- 
try as  in  Europe  the  vast  majority  of  cases  settle  short  of  trial.  The  main  function 
of  loser-pays,  therefore,  is  to  influence  the  nature,  level  and  timing  of  the  settle- 
ment. And  the  better  a  claim's  chances  of  winning,  the  likelier  that  the  rule  will 
raise  rather  than  lower  its  settlement  value. 

Visiting  Europeans,  asked  about  the  supf>osedly  terrifying  nature  of  their  fee 
rules,  are  apt  to  point  out  that  to  them  it  is  our  legal  system  that  is  the  terrifying 
one.  We  are  the  ones  who  attach  no  downside  to  dragging  in  every  issue  and  levying 
every  possible  demand  on  each  other.  So  the  stakes  mount  and  mount  to  a  ruinous 
level.  Loser-pays  adds  a  certain  visible  risk,  but  its  wider  effect  seems  to  be  to  re- 
duce the  overall  riskiness  of  litigation  by  narrowing  issues  and  cooling  overheated 
demands. 

The  proposed  Common  Sense  Legal  Reforms  Act  of  1985  does  not  try  to  introduce 
loser-pays  all  at  once.  It  starts  with  one  part  of  the  system,  allowing  us  to  gain  con- 
fidence and  experience  before  deciding  on  further  expansions.  But  where  is  the  best 
place  to  start? 

One  approach  would  be  to  apply  the  loser-pays  rule  to  actions  based  on  federal 
questions  generally,  or  particular  federal  statutes  or  groups  of  statutes.  Another 
would  be  to  take  existing  laws  with  one-way  shifts  and  give  them  two-way  shifts, 
or,  if  that  was  too  awful  a  prospect  for  the  affected  interest  grx)ups,  offer  them  the 
option  of  turning  some  into  two-way  shifts  and  others  into  no-way  shifts. 

This  bill  takes  a  different  route.  The  group  of  cases  it  selects  are  those  in  diver- 
sity, that  is,  cases  between  citizens  of  difTerent  states  which  arise  under  state  law 
but  can  be  heard  by  federal  courts  as  provided  in  Article  III,  Section  2  of  the  Con- 
stitution. Diversity  cases  are  an  intriguing  and  non-obvious  choice  of  a  starting 
place,  though  not  necessarily  a  wrong  one. 

The  corporate  defense  bar,  which  as  mentioned  is  not  exactly  thrilled  at  loser- 
pays,  is  said  to  be  particularly  un-thrilled  at  the  choice  of  diversity  suits  as  the 
place  to  start.  Here  is  their  reasoning,  if  I  grasp  it  a  right.  When  plaintiffs  lawyers 
sue  an  out-of-state  company,  they  already  nave  considerable  discretion  whether  to 
prosecute  the  case  in  federal  court  or  instead  keep  the  opponent  in  state  court  by 
finding  a  local  defendant  to  attach — defeating  diversity,  as  it's  called.  This  forum- 
shopping  power  already  works  to  defendants  disadvantage,  but  they  would  be  in 
even  worse  trouble  if  plaintiffs  could  choose  between  two  different  fee  regimes. 
Plaintiffs  with  strong  cases,  or  a  high  ratio  of  necessary  legal  expenditure  to  likely 
damage  recovery,  would  be  attracted  to  federal  court.  Those  with  weak  cases  would 
switch  from  federal  to  state  court  to  dodge  the  risk  of  a  fee  award. 

Up  to  a  point,  at  least,  I  am  not  convinced  that  this  would  necessarily  be  terrible 
news  for  defendants,  still  less  for  the  country.  To  begin  with,  you'd  think  it  would 
be  a  clear  good  for  strong  cases  to  be  better  vindicated  and  for  delay  of  such  claims 
to  be  discouraged.  Even  defendants  that  pay  in  these  cases  may  obtain  some  benefit 
from  fee-shifting,  if  the  offset  principle  can  be  established  in  a  way  that  causes, 
plaintiffs  to  press  claims  more  cautiously  and  not  add  marginal  claims  and  theories. 

As  for  a  switch  of  weak  cases  to  state  courts,  it  would  seem  unlikely  for  this  in 
itself  to  produce  a  net  loss  for  defendants.  Multistate  enterprises  often  say  they 
would  rather  be  sued  in  federal  court  because  state  courts  disn  out  so  much  "home 
cooking"  favoring  local  lawyers  and  plaintiffs.  But  when  a  plaintifTs  lawyer's  first 
choice  nad  been  to  take  a  weak  case  to  federal  court,  it's  presumably  because  that 
case  was  an  exception  to  the  general  rule:  for  whatever  reason,  federal  court  will 
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bring  a  bigger  payoff.  However,  as  Professor  Rowe  points  out,  there  is  yet  a  further 
twist:  because  Section  101  applies  only  to  actions  "commenced"  under  the  relevant 
section  of  federal  law,  plaintiffs  might  succeed  in  getting  into  federal  court  anyway 
without  risking  its  new  fee  policy  if  they  filed  in  state  court  and  their  claim  was 
then  removed  to  federal  court.  It's  one  thing  to  have  your  cake  and  eat  it  too,  but 
for  plaintiffs'  lawyers  this  could  be  like  waking  up  in  the  Sara  Lee  factory. 

How  would  the  system  adjust?  If  defendants  fears  are  accurate,  federal  courts 
would  soon  gamer  a  reputation  as  the  place  lawyers  went  to  first  when  they  had 
a  really  good  claim  (not  a  bad  boast  for  a  court  system)  while  state  courts,  handling 
an  increasingly  un-meritorious  interstate  docket,  would  come  under  new  scrutiny 
and  pressure  either  to  adopt  loser-pays  themselves  or  to  improve  their  screening  of 
case  quality  in  other  ways.  Perhaps  my  argument  here  is  too  speculative.  It  may 
be  simply  that  the  choice  of  diversity  cases  as  the  place  to  start  represented  a  deci- 
sion by  the  bill's  drafters  to  try  to  defuse  charges  that  the  measure  was  harmful 
to  plaintiffs  interests  by  drafting  it  in  a  way  remarkably  favorable  to  them. 

As  this  House  hears  from  the  contending  political  forces,  I  hope  it  will  not  forget 
the  very  real  victims  of  our  current  practice.  One  is  Martha  Culbertson,  whose  fam- 
ily owns  a  winery  that  was  named  along  with  many  other  California  wineries  in  a 
class-action  suit.  After  fighting  the  case  through  the  courts,  her  company  and  the 
other  defendants  won  a  complete  victory  at  trial.  At  first,  they  were  overjoyed.  The 
joy  began  to  wear  off  when  they  wrote  a  heftv  check  to  their  lawyers,  without,  of 
course,  any  hope  of  getting  it  reimbursed  by  the  side  that  had  been  proved  wrong. 
Then  came  word  that  the  lawyers  suing  them  were  demanding  more  than  $450,000 
from  the  various  defendants.  In  exchange,  they  offered  .  .  .  not  to  file  an  ap- 
peal. So  Ms.  Culbertson's  little  family  firm  pulled  out  its  checkbook  again.  "There 
are  attorneys  who  focus  their  careers  on  lawsuits  like  this,"  she  writes.  It  is  an  im- 
mense danger  to  the  small  businessman.  Cash  reserves  can  be  used  up  in  the  blink 
of  an  eye  when  in  the  company  of  lawyers.  As  long  as  it's  possible  for  anyone  to 
sue  anybody  over  anything,  we  are  all  in  danger."  Her  final  thought:  'It's  so  sad: 
we  won,  didn't  we?" 

Unfortunately,  much  of  our  legal  establishment  does  not  acknowledge,  even  in 
principle,  that  there  is  anything  wrong  with  what  happened  to  Martha  Culbertson 
and  thousands  of  others  in  her  situation.  But  the  public  does  realize  it,  and  they 
will  welcome  a  reform  that  advances  the  cause  of  simple  justice.  Any  system  of  legal 
process  carries  the  risk  that  people  will  use  it  mistakenly  or  in  a  bullying  spirit. 
Other  countries  recognize  that  danger,  and  attach  a  price  tag  to  discourage  it.  We 
should  too. 

Thank  you. 

Mr.  MooRHEAD.  Professor  Rowe. 

STATEMENT  OF  PROF.  THOMAS  D.  ROWE,  JR.,  DUKE 
UNIVERSITY  SCHOOL  OF  LAW 

Mr.  Rowe.  Mr.  Chairman,  it  is  good  to  see  you  again.  I  am  Tom 
Rowe.  I  teach  law  at  Duke.  Members  of  the  subcommittee  and 
counsel,  in  light  of  some  of  the  remarks  by  the  first  panel  and  by 
Walter  Olson,  which  seemed  to  take  the  tone  that  if  the  organized 
plaintiffs'  bar  and  the  organized  defense  bar  think  that  if  this  is 
a  bad  idea  maybe  we  should  all  be  for  it,  maybe  I  should  emphasize 
that,  although  I  am  a  lawyer,  I  am  not  a  particularly  organized 
member  of  the  bar.  And,  in  particular,  although  as  Congressman — 
Mr.  Chairman — Moorhead  said,  I  do  serve  on  the  Advisory  Com- 
mittee on  Civil  Rules,  I  am  here  speaking  only  for  myself. 

I  thought  that  it  might  help  if  I  began  by  saying  a  word  about 
any  possible  constitutional  issues.  As  I  say  in  my  prepared  state- 
ment, the  breadth  of  congressional  power  to  make  procedural  or  at 
least  arguably  procedural  rules  for  the  Federal  courts  is  quite 
broad,  -^d  while  I  would  expect  there  to  be  some  constitutional 
challenges  raised  if  legislation  along  these  lines  were  adopted,  I 
would  probably  bet  sooner  on  the  Chargers  in  a  rematch  with  the 
49ers  than  I  would  on  the  success  of  such  challenges. 
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The  Supreme  Court  in  cases  like  Hanna  v.  Plumer  has  stated 
Congress'  authority  quite  broadly,  and  I  think  it  would  be  hard  for 
the  Congress  to  draft  legislation  of  the  sort  that  it  is  considering 
that  would  run  afoul  of  constitutional  standards. 

Now,  I  will  go  on  to  raise  some  critical  questions  about  the  loser- 
pays  bill.  I  am  not  one  of  those  people  who  will  find  a  way  of  saying 
that  just  about  anything  I  dislike  must  be  unconstitutional.  I  think 
that  legislation  of  this  sort  would  be  constitutional,  and  with  that 
not  a  significant  concern  we  can  turn  to  the  merits. 

Although  some  previous  speakers  have  called  loser-pays  the  rest- 
of-the-world  rule,  Walter  Olson  mentioned  that  there  is  another 
conspicuous  exception  besides  the  United  States.  So  it  is  not  quite 
the  rest-of-the-world  rule.  And,  intriguingly,  in  light  of  their  rep- 
utation for  nonlitigiousness,  that  country  is  Japan.  So  the  Amer- 
ican rule  is  not  always  associated  with  high  litigiousness. 

What  I  would  like  to  move  on  to  is  some  general  considerations 
about  the  loser-pays  rule  and  then  a  couple  of  particulars  with  the 
current  draft  and,  if  time  remains,  some  alternatives  that  the  com- 
mittee might  consider  if  it  is  troubled  by  some  of  the  particular  fea- 
tures of  this  bill. 

Concerning  whether  loser-pays  attorney  fee  liability  is  fair,  I 
think  a  key  point  to  emphasize  is  that  what  it  amounts  to  is  strict 
liability,  not  fault  liability.  Even  if  you  were  reasonable  in  bringing 
a  claim  because  it  had  a  reasonable  chance  of  success,  a  fairly  nigh 
probability  of  success  viewed  going  in;  even  if  your  conduct  in 
bringing  the  claim  in  handling  the  lawsuit,  and  in  pressing  the 
claim  was  something  we  cannot  say  is  unreasonable;  nonetheless, 
the  loser-pays  rule  would  say  that  you  had  to  pay  the  other  side's 
fees.  That  is  strict  liability  as  opposed  to  what  is  known  in  tort  law 
as  fault  liability. 

For  example,  a  doctor  who  reasonably  undertakes  a  procedure 
with  some  risk  but  is  not  at  fault — is  not  negligent — even  though 
there  is  an  adverse  outcome,  should  not  be  held  liable  and  I  think 
ordinarily  is  not  held  liable.  Doctors  actually  tend  to  do  well  in 
tried  medical  malpractice  cases.  So  that  loser  is  strict  liability  for 
bringing  litigation,  which  raises  troubling  questions  about  whether 
it  is  truly  fair. 

When  our  systems  adopt  strict  liability,  they  tend  to  do  so  in  sit- 
uations in  which  not  only  is  there  a  sense  that  there  may  be  some 
justice  behind  it  as  in  product  claims,  but  also  the  party  likely  to 
suffer  from  the  strict  liability  to  have  to  pay  is  someone  who  is  a 
good  party  to  bear  the  risk — in  other  words,  a  producer  who  is  able 
to  spread  the  risk  by  pricing  products,  et  cetera.  The  loser-pays 
rule  by  contrast,  sometimes  puts  risk  on  corporations  and  compa- 
nies but  puts  it  alike  on  losing  individual  plaintiffs  who  are  among, 
in  many  cases,  the  poorest  risk  bearers  around.  It  does  not  put  it 
on  their  lawyers. 

So  as  far  as  fairness  is  concerned,  we  have  strict  liability,  nota- 
bly, in  another  provision  of  this  bill  not  before  this  subcommittee 
today:  in  the  case  of  product  sellers,  the  legislation  would  move 
away  from  strict  liability — I  suppose  on  the  theory  that  it  is  not 
fair  for  product  sellers  to  be  held  liable  for  product  liability  claims 
unless  they  have  been  somehow  at  fault  or  made  an  express  war- 
ranty. So  strict  liability  is  not  always  appropriate,  and  it  is  ques- 
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tionably  appropriate  in  many  of  its  applications  with  regard  to  at- 
torney fees. 

With  respect  to  some  of  the  workings  of  the  loser-pays  rule,  there 
is  kind  of  an  either/or  that  may  arise  which  is  that  on  the  one 
hand,  it  may  be  ineffective,  on  the  other  hand  when  it  is  effective, 
it  may  be  too  harsh.  It  is  ineffective  often  because  it  is  simply  dif- 
ficult to  collect.  That  was  the  experience  of  a  lot  of  prevailing  Flor- 
ida doctors  in  cases  involving  losing  plaintiffs. 

It  is  of  course  all  too  effective  against  many  losing  defendants, 
have  to  be  worth  suing  in  the  first  place;  they  have  the  assets — 
it  is  a  corporation — so  you  can  collect.  So  there  is  something  of  a 
one-sidedness  there  that  may  be  unfair  to  defendants. 

As  we  have  heard  some  discussion  of  the  incentive  effects  on 
plaintiffs  bringing  claims,  there  have  been  references  to  strong 
claims  and  weak  claims.  A  lot  of  claims  are  more  somewhere  in  the 
middle,  and  particularly  you  have  a  claim  with  80  percent  chance 
of  success,  two-thirds  chance  of  success,  these  are  the  cases  in 
which  plaintiffs  faced  with  a  substantial  risk  of  the  downside  of 
having  to  pay  the  other  side's  lawyers'  fees  tend  to  get  scared. 

It  can  still  be  a  meritorious  claim  with  a  significant  chance  of 
success,  but  the  disincentives  are  very  strong  because  of  the  down- 
side risk  facing  someone  with  some  assets  but  not  so  much  that 
they  can  afford  to  pay  a  great  deal.  This  doesn't  affect  indigents. 
Those  are  cases  in  which  the  rule  is  ineffective.  So  the  discouraging 
effect  may  be  particularly  strong  on  medium  strength,  medium  to 
moderately  high  strength  claims  that  are  not  sure  things,  and  that 
is  where  the  largest  concern  about  access  to  justice  arises  in  con- 
nection with  loser-pays. 

There  has  been  some  mention  of  the  encouragement  of  strong 
small  claims  by  the  loser-pays  rule.  That  is  true  in  general,  but  it 
doesn't  apply  to  the  proposal  in  H.R.  10  because,  in  order  to  come 
within  the  diversity  jurisdiction,  you  need  to  claim  for  over 
$50,000,  so  there  would  be  little  if  any  effect  helping  strong  small 
claims. 

Let  me  move  to  a  couple  of  particulars  about  the  working  of  H.R. 
10.  There  has  been  a  good  deal  of  concern  for  the  effects  on  a  party 
who  is  forced  to,  say,  defend  against  an  unjustified  claim.  Of 
course,  in  order  to  mitigate  some  of  the  harsh  effects  that  I  have 
talked  about,  H.R.  10  contains  a  cap  on  the  amount  for  which  a 
party  can  be  liable,  the  amount  of  your  own  fees,  leaving  the  people 
who  prevail  nonetheless  subject  to  many  of  the  bad  effects  that  the 
sponsors  of  the  bill  are  concerned  about  and  which  they  point  to 
in  defending  the  loser-pays  rule. 

I  think  that  instead  of  the  strict  general  liability  of  the  loser-pays 
rule  with  some  kind  of  limit,  that  we  should  focus  more  on  bad- 
actor  kind  of  claims.  In  those  kinds  of  cases,  there  should  not  be 
a  cap:  if  the  claim  has  been  frivolous,  then  there  should  be  heavier 
liability  on  the  other  side,  including  the  possibility  of  liability  on 
the  attorney. 

Another  feature  mentioned  is  that  H.R.  10  would  apply  solely  to 
claims  initiated  by  plaintiffs  in  the  diversity  jurisdiction.  I  think 
that  it  probably  would  be  too  harsh  to  change  and  have  it  also 
apply  to  removed  cases  because,  imagine  the  situation  of  a  plaintiff 
who  had  never  left  California,  happened  to  be  hit  by  an  out-of- 
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State  driver  in  California,  files  suit  in  California  State  court  where 
they  have  the  American  rule,  and  then  finds  the  case  removed  by 
a  defendant. 

If  you  change  to  make  it  applicable  to  removed  cases,  here  is  a 
plaintiff  able  to  say  I  never  left  California,  I  filed  in  the  California 
State  courts,  and  here  I  am  faced  with  the  threat  of  loser-pays  li- 
ability, even  though  I  brought  my  claim  under  an  American  rule 
regime  in  California.  How  am  I  different  from  the  person  who  was 
hit  by  a  California  driver  and  doesn't  have  to  worry  about  that? 

So  I  think  you  need  to  keep  the  inapplicability  to  remove  cases, 
but  it  does  give  the  effect  that  perhaps  inadvertently  this  provision 
is  something  of  a  plaintiffs  dream.  The  plaintiffs  lawyer,  because 
loser-pays  doesn't  apply  to  cases  filed  in  State  court,  whether  they 
stay  there  or  are  removed,  could  feel  about  this  rule  like  Br'er  Rab- 
bit about  the  briar  patch,  because  you  file  your  sure  thing  in  Fed- 
eral court  and  lock  in  the  certainty  of  a  favorable  fee  shift,  and  you 
file  your  iffier  case  in  State  court  and  lock  in  protection  against  an 
adverse  shift. 

To  finish  on  the  subject,  if  you  are  concerned  about  some  of  these 
effects,  one  thing,  the  Federal  system  also  tries  already  to  deal 
with  frivolous  claims  in  rule  11  which  was  recently  and  carefully 
revised.  You  will  hear  about  this  from  John  Frank  on  the  following 
panel,  but  I  think  it  at  least  deserves  a  chance. 

Second,  there  is  another  way  of  coming  at  some  of  these  prob- 
lems which  is  to  consider  enhancements  of  Federal  rule  68  on  of- 
fers of  judgment,  which  I  discuss  in  my  prepared  statement.  There 
are  many  complex  issues  here  and  I  should  not  oversell  it,  but  it 
does  permit  people  to  make  offers,  you  could  add  a  provision  that 
would  trigger  liability  for  their  fee  if  the  other  side  turns  down  the 
offer  and  doesn't  do  better  at  trial. 

This  would  contain  manv  of  the  favorable  effects  of  the  loser-pays 
rule,  but  would  also  let  plaintiffs  benefit  from  rule  68  on  offers  of 
judgment  in  Federal  court,  which  they  can't  now,  and  would  also 
address  some  of  the  claim-size  problems  that  Walter  Olson  talks 
about  by  giving  both  plaintiffs  and  defendants  incentives  to  make 
reasonable  settlement  demands  and  settlement  offers  under  rule 
68. 

With  that,  I  will  conclude.  Thank  you  very  much. 

Mr.  MOORHEAD.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Rowe  follows:] 

Prepared  Statement  of  Prof.  Thomas  D.  Rowe,  Jr.,  Duke  University  School 

OF  Law 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Thomas  D.  Rowe, 
Jr.,  and  I  am  a  Professor  of  Law  at  Duke  University.  The  subjects  I  teach  include 
Civil  Procedure,  Complex  Civil  Litigation,  Federal  Courts,  Judicial  Remedies,  and 
Constitutional  Law.  I  have  done  research  and  published  articles  on  various  forms 
of  attorney  fee  shifting  rules;  I  have  also  worked  for  groups  that  have  considered 
these  issues,  such  as  the  Federal  Courts  Study  Committee  and  the  American  Law 
Institute's  study  of  Enterprise  Responsibility  for  Personal  Injury.  I  now  serve  as  an" 
appointed  member  of  the  United  States  Judicial  Conference's  Advisory  Committee 
on  Civil  Rules,  which  considers  proposed  changes  in  the  Federal  Rules  of  Civil  Pro- 
cedure; in  appearing  here  today,  however,  I  speak  only  as  an  individual. 

In  this  statement  I  cover  four  main  areas:  1)  briefly,  the  issue  of  constitutionality 
of  a  loser-pays  attorney  fee  liability  rule  targeted  on  diversity  cases;  2)  some  general 
points  about  the  desirability  of  loser-pays  and  other  attorney  fee  liability  rules,  in- 
cluding their  fairness,  the  incentives  they  seem  likely  to  create  for  the  pursuit  and 
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settlement  of  claims,  and  experience  with  some  uses  of  the  loser-pays  rule  in  Amer- 
ican jurisdictions;  3)  specific  observations  on  H.R.  lO's  use  of  the  loser-pays  rule  for 
cases  filed  in  the  federal  courts'  diversity  jurisdiction;  and  4)  possible  alternative  ap- 
proaches or  adjustments  to  the  H.R.  10  version  of  the  loser-pays  rule. 

I.  Constitutionality 

In  my  judgment,  in  adopting  a  loser-pays  rule  applicable  only  to  cases  filed  in  the 
diversity  jurisdiction,  Congress  would  be  within  its  powers  to  legislate  concerning 
jurisdiction  and  procedure  in  the  federal  courts.  The  Supreme  Court's  leading  state- 
ment on  the  scop)e  of  Congressional  power  in  this  area,  as  with  other  federal  legisla- 
tive powers,  speaks  in  broad  terms: 

[T]he  constitutional  provision  for  a  federal  court  system  (augmented  by  the 
Necessary  and  Proper  Clause)  carries  with  it  congressional  power  to  make 
rules  governing  the  practice  and  procedure  in  those  courts,  which  in  turn 
includes  a  power  to  regulate  matters  which,  though  falling  within  the  un- 
certain area  between  substance  and  procedure,  are  rationally  capable  of 
classification  as  either. 

Hanna  v.  Plumer,  380  U.S.  460,  472  (1965).  The  Court  has  repeatedly  and  re- 
cently reaffirmed  this  broad  "arguably  procedural"  definition  of  the  scope  of 
Congress's  power  over  federal  court  practice  and  procedure,  citing  Hanna's  formula- 
tion about  matters  that  are  "rationally  capable  oi  classification  as  either"  substance 
or  procedure  in  decisions  upholding  statutes  and  rules  governing  proceedings  in  fed- 
eral courts.  See,  e.g.,  Budinich  v.  Becton  Dickinson  &  Co.,  486  U.S.  196,  198  (1988); 
Burlington  Northern  R.R.  v.  Woods,  480  U.S.  1,  5  (1987). 

Whatever  one  thinks  of  the  desirability  of  loser-pays  fee  shifting  (and  I  have  sub- 
stantial doubts,  which  I  will  explain)  it  does  not  seem  to  fall  beyond  the  "uncertain 
area  between  substance  and  procedure,"  and  it  is  "rationally  capable  of  classifica- 
tion" as  procedural — especially  considering  the  proponents'  concern  for  frivolous  liti- 
gation. I  would  expect  constitutional  challenges,  based  on  arguments  that  Congress 
IS  stepping  over  the  line  into  pure  substance  in  cases  otherwise  governed  by  state 
law,  if  H.R.  lO's  loser-pays  rule  were  adopted.  Those  arguments  do  not  strike  me 
as  frivolous,  and  indeed  they  deserve  some  weight  as  policy  reasons  against  the  H.R. 
10  proposal;  but  I  would  give  long  odds  that  such  arguments  would  not  persuade 
anything  close  to  a  majority  of  the  Supreme  Court  that  the  measure  was  unconstitu- 
tional. Loser-pays  attorney  fee  liability  is  at  least  arguably  procedural,  and  given 
the  breadth  of  its  authority  Congress  need  not  adopt  identical  procedures  to  govern 
both  diversity  actions  and  other  cases  within  federal  court  jurisdiction. 

II.  General  Arguments  for  and  Against  the  Loser-Pays  Rule 

Most  of  the  industrialized  democracies  follow  some  form  of  loser-pays  rule  for  at- 
torney fees  in  civil  litigation,  although  the  loser's  liability  is  often  only  for  part 
(sometimes  a  fairly  small  part)  of  the  winner's  attorney  fees.  The  two  main  excep- 
tions are  the  United  States  and — interestingly,  given  its  reputation  for  non-litigious- 
ness — Japan.  In  both  the  European  and  Commonwealth  nations  with  the  loser-pays 
rule,  and  here  with  the  American  rule  that  each  side  is  responsible  for  its  own  attor- 
ney fees  win  or  lose,  the  prevailing  rule  mostly  seems  to  have  taken  root  long  ago, 
without  a  great  deal  of  thought  being  given  until  recently  to  policy  questions  of 
what  attorney  fee  liability  rule  should  govern  and  why.  It  thus  makes  sense  to  ask 
what  main  kinds  of  rationales  should  guide  the  choice  of  such  a  rule. 

Without  exhausting  all  the  plausible  types  of  arguments,  let  me  suggest  that 
three  kinds  deserve  to  be  prominent:  justice,  incentives,  and  administrability.  Many 
people  start  with  a  gut  feeling  that  loser-pavs  is  fair;  the  winner  should  not  suffer 
for  naving  had  to  spend  to  establish  the  rigntness  of  a  claim  or  defense.  Moreover, 
when  plamtifTs  win  damage  awards,  recovering  fees — rather  than  having  to  pay 
their  lawyers  out  of  the  recovery — brings  them  closer  to  getting  the  full  compensa- 
tion that  the  law  means  to  give.  But  even  losers  often  have  fairness  arguments 
against  having  to  pay  both  sides'  fees,  because  many  cases  are  close  enough  that 
it  is  reasonable  for  both  sides  to  take  them  to  trial.  With  such  variable  influences 
as  jury  sympathy  and  lawyers'  skills,  we  cannot  assume  that  everyone  should  have 
been  able  to  foresee  the  result  and  the  eventual  loser  should  have  known  better. 
As  Justice  Cardozo  once  said,  "I  have  seen  enough  of  the  judicial  process  to  know 
its  imperfections.  I  would  not  lay  too  heavy  a  burden  on  the  unsuccessful  litigant." 

Another  way  to  put  it  is  that  loser-pays,  at  least  in  pure  form,  amounts  to  strict 
rather  than  fault  liability:  whether  or  not  we  think  you  were  unreasonable  about 
insisting  on  your  right  to  trial,  if  you  lose  you  suffer  not  only  the  judgment  on  the 
merits  against  you  but  must  pay  what  it  cost  both  sides  to  get  the  verdict.  The  loser- 
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pays  rule  works  as  an  especially  harsh  form  of  strict  liability  when  costs  are  likely 
to  be  highest  and  the  loser's  conduct  most  reasonable — in  closely  contested  cases. 
(The  sponsors  of  H.R.  10  share  a  suspicion  of  strict  liability  in  another  context,  as 
section  103  of  the  bill  would  mostly  limit  the  product  liability  of  product  sellers  to 
cases  involving  fault  or  express  warranty.) 

Further,  as  ethical  codes  now  stand  and  as  H.R.  10  is  now  drafted,  loser-pays  fee 
liability  would  fall  on  the  client  and  not  on  the  lawyer.  Some  clients  such  as  poor 
plaintiffs  may  be  judgment-proof,  making  the  loser-pays  rule  ineffective.  With  mid- 
dle class  claimants  who  have  plausible  claims  that  are  short  of  sure  things,  the  rule 
may  be  all  too  effective,  as  such  people  may  be  highly  reluctant  to  risk  even  a  fairly 
small  chance  of  not  just  going  away  empty-handed  but  ending  up  in  the  hole.  Thus 
loser-pays  fee  liability  may  be  easier  to  defend  in  some  contexts  where  both  sides 
will  usually  be  well  financed,  such  as  commercial  contract  litigation;  Arizona  has 
the  loser-pays  rule  for  such  cases. 

To  turn  from  fairness  to  incentive  considerations,  it  helps  to  distinguish  between 
the  likely  efiects  of  attorney  fee  liability  rules  on,  first,  whether  people  pursue 
claims  in  the  first  place  and,  second,  whether  and  how  cases  settle  or  go  to  trial 
once  a  claim  is  pursued.  Empirical  research  on  the  actual  effects  of  fee  liability  rules 
is  difficult  and  scarce,  but  legal  academics  and  economists  have  enthusiastically 
churned  out  a  great  deal  of  theory.  To  give  a  brief  summary,  some  of  the  main  ef- 
fects on  pursuit  of  claims  expected  from  loser-pays  fee  shifting  are:  1)  discourage- 
ment of  "nuisance"  claims — although  it  is  not  clear  how  widespread  the  nuisance- 
claim  problem  is,  because  contingent-fee  plaintiffs'  lawyers  usually  have  a  strong  in- 
centive not  to  take  on  likely  losers;  2)  encouragement  of  strong  small  claims,  wnich 
are  not  worth  pursuing  under  the  American  rule — although  this  effect  of  loser-pays 
seems  of  limited  relevance  under  H.R.  10,  because  it  applies  only  to  cases  involving 
claims  for  over  $50,000  to  begin  with;  and  3)  discouragement  of  reasonably  strong 
but  not  clearly  winning  claims  of  people  with  modest  means,  who  are  likely  to  be 
"risk  averse"  and  strongly  deterred  by  a  significant  threat  of  down-side  liability. 

The  likely  effects  of  attorney  fee  liability  rules  on  parties'  decisions  to  settle  or 
go  to  trial  are  hotly  debated.  Perhaps  the  point  that  deserves  most  emphasis  is  that 
it  is  essential  to  consider  the  impact  of  a  possible  fee  shift  on  both  sides'  settlement 
incentives,  which  can  make  predictions  complex.  Just  because  a  defendant  with  a 
weak  defense  and  facing  fee  liability  will  likely  be  eager  to  settle,  and  for  more  than 
under  the  American  rule,  does  not  mean  that  settlement  is  automatically  more  like- 
ly. The  probability  of  winning  not  just  damages  but  fees  means  that  the  plaintiff 
with  a  strong  claim  can  hold  out  for  more,  and  the  parties  may  be  at  least  as  far 
apart  as  under  the  American  rule.  A  useful  if  rough  generalization  may  be  that 
loser-pays  may  strengthen  the  bargaining  position  of  those  who  feel  able  to  bargain 
hard,  either  because  they  are  well  financed  or  because  their  case  is  very  strong. 
That  effect  can  make  settlement  less  likely  in  a  case  involving  well-financed  parties 
who  disagree  about  the  probable  outcome  already,  or  more  likely  if  the  threat  of  an 
adverse  fee  shift  plays  on  the  risk  aversion  by  weakening  the  bargaining  position 
of  a  middle-class  plaintiff  with  less  than  a  sure  winner. 

The  final  type  of  factor  I  mentioned  for  choosing  a  fee  award  rule  was  administra- 
bility.  Whatever  its  defects,  the  American  rule  has  the  virtue  of  saving  courts  from 
having  to  spend  time  ruling  on  fee  award  amounts.  Applying  the  common  'lodestar" 
formula — a  reasonable  hourly  rate  times  the  hours  reasonably  expended  on  success- 
ful claims — often  leads  to  complex  and  costly  second  rounds  well  after  the  merits 
are  concluded.  Better  ways  may  exist,  but  they  have  yet  to  find  widespread  accept- 
ance here.  Percentages  of  recovery  are  simpler  and  correspond  to  present  contingent 
fee  practice;  yet  they  could  be  excessive  with  very  large  recoveries,  inadequate  in 
cases  of  obstinate  resistance  to  a  small  claim,  and  beside  the  point  for  cases  involv- 
ing non-monetary  relief  or  defense  victories. 

Issues  of  fee  award  administration  bring  me  to  brief  mention  of  two  recent  state 
experiences  with  loser-pays  fee  shifting.  Florida  had  it  for  medical  malpractice  cases 
from  1980  to  1985,  at  the  behest  of  doctors  who  saw  it  as  protection  against  frivo- 
lous claims.  The  medical  organizations  quickly  came  to  support  its  repeal  when 
many  fee  awards  proved  uncollectible — except  for  those  against  losing  doctors,  which  " 
were  sometimes  startlingly  large.  One  law  review  article  reported  that  the  law  was 
regarded  as  "ineffective  to  prevent  suits  or  encourage  settlements."  *  A  leading  em- 
pirical study  of  the  Florida  experience  concluded  that  it  had  probably  had  some  net 


^  F.  Townscnd  Hawkes,  The  Second  Reformation:  Florida's  Medical  Malpractice  Law,  13  Fla. 
St.  U.  L.  Rev.  747,  766  n.94  (1985). 
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deterrent  effect  on  claims,  but  had  also  led  to  fewer  settlements  and  more  expensive 
trials  in  cases  that  did  get  pursued.^ 

Alaska  has  long  been  the  sole  general  exception  to  the  American  rule,  with  fee 
liability  established  by  statute  and  award  schedules  written  into  state  court  rules. 
The  state  has  kept  its  loser-pays  system,  but  with  considerable  grumbling  and  a  re- 
cent major  revision  that  reduced  the  percentages  of  winners'  fees  for  which  losers 
can  be  held  liable.  A  survey  that  preceded  the  rule  revision  found  wide  divergences 
of  opinion  among  lawyers  not  only  about  the  desirability  of  the  basic  rule  but  over 
its  impact  on  sucn  key  points  as  pursuit  of  medium-strength  claims.^ 

III.  Special  Features  of  H.R.  10 

Not  all  loser-pays  rules  are  identical.  The  foregoing  summary  of  major  issues  con- 
cerning attorney  fee  liability  has  spoken  in  general  terms,  saving  for  now  any  con- 
sideration of  the  particulars  of  H.R.  lO's  loser-pays  proposal  lor  diversity  cases. 
Three  features  or  effects  of  the  provision  seem  worth  special  emphasis:  1)  the  limit 
on  fee  liability  to  the  amount  of  one's  own  fees,  with  provision  for  reckoning  a  proxy 
amount  when  losing  plaintiffs  had  contingent  fee  arrangements  with  their  lawyers 
and  hence  incurred  no  fee;  2)  its  applicability  to  cases  filed  in  the  diversity  jurisdic- 
tion, but  not  to  cases  filed  in  state  court  and  removed  by  defendants  on  tne  basis 
of  diversity;  and  3)  its  phrasing  that  would  probably  keep  Rule  68  offers  of  settle- 
ment from  affecting  fee  as  opposed  to  cost  liability.  This  last  feature  would  make 
entitlement  to  a  fee  award  turn  on  the  determination  of  liability  on  the  merits,  leav- 
ing the  amount  of  damages  recovered  irrelevant  except  to  the  court's  discretionary 
reauction  or  denial  of  a  fee  award. 

First,  subsection  2  of  the  loser-pays  provision,  proposed  28  U.S.C.  §  1332(eX2), 
would  limit  the  loser's  fee  liability  to  the  amount  of  the  loser's  own  fees.  This  cap 
seems  a  reasonable  accommodation  to  avoid  what  could  be  very  harsh  effects  if,  say, 
a  plaintiff  of  modest  means  opposed  a  large  company  that  invested  heavily  in  expen- 
sive defense  lawyers.  The  limit  does,  of  course,  dilute  the  deterrent  impact  of  the 
loser-pays  rule;  in  effect,  for  amounts  over  the  plaintiffs  likely  fee,  the  cap  rein- 
states the  American  rule.  It  thus  remains  possible  for  a  plaintiff  to  bargain  for  a 
nuisance  settlement  by  pointing  to  the  unrecoverable  fees  a  defendant  may  have  to 
incur.  This  result  may  be  the  least  of  the  available  evils,  but  it  does  reduce  just  how 
much  can  probably  be  claimed  for  the  bill's  likely  reduction  of  nuisance  litigation. 

Second,  the  core  provision  in  subsection  1  makes  the  loser-oays  rule  applicable 
when  a  federal  district  court  "exercises  jurisdiction  in  a  civil  action  commenced 
under  this  section" — 28  U.S.C.  §  1332,  the  statute  establishing  jurisdiction  for  state 
citizen  diversity,  alienage,  and  foreign-state-as-plaintiff  cases.  (The  Subcommittee 
might  wish  to  cut  out  tne  foreign-state-as  plaintiff  cases  brought  under  1332(aX4), 
because  the  present  bill  seems  to  create  an  arbitrary  distinction  between  those  cases 
and  foreign-state-as-defendant  actions  under  28  U.S.C.  1330.)  From  the  text  of  sub- 
section 1,  it  appears  that  the  loser-pays  rule  is  to  govern  when  plaintiffs  file  diver- 
sity cases,  but  not  when  they  sue  in  tne  courts  of  a  state  that  follows  the  American 
rule,  whether  or  not  the  defendant  removes  to  federal  court.  This  approach  does 
make  some  sense  and  may  be  the  best  available;  making  plaintiffs  strictly  liable  for 
defendants'  fees  when  they  filed  state  law  cases  in  the  courts  of  a  state  that  follows 
the  American  rule,  but  the  defendant  removed  to  federal  court,  could  be  extremely 
harsh. 

This  difference  in  fee  rule  depending  on  filing  in  state  or  federal  court  creates  a 
uniaue  choice  for  plaintiffs  counsel.  Most  loser-pays  rules  are  hard  to  escape;  an 
English  plaintiff  cannot  avoid  the  rule  by  filing  in  Wales.  H.R.  lO's  loser-pays  rule 
for  diversity  cases,  though,  would  let  plaintiffs  pick  the  applicable  fee  liability  rule, 
by  choosing  whether  to  file  a  case  involving  diverse  parties  and  a  claim  over  $50,000 
in  federal  or  state  court.  The  proposal  in  H.R.  10  seems  to  proceed  from  a  concern 
for  excess  mainly  on  the  plaintiffs'  side;  it  implements  a  plank  in  the  Contract  with 
America  that  refers  to  "excessive  legal  claims"  and  "frivolous  lawsuits,"  while  there 
are  such  things  as  frivolous  defenses  as  well — which  the  Contract  does  not  mention. 
Yet  the  effect  seems  to  be  a  plaintiffs  dream;  as  a  plaintiffs  lawyer,  I  would  feel 
about  this  loser-pays  rule  like  Br'er  Rabbit  about  the  briar  patch. 

The  calculations  for  plaintin"s  and  their  lawyers  seem  straightforward:  File  very 
strong  claims  in  federal  court  and  lock  in  the  probability  of  a  favorable  fee  shift. 
File  "iffier"  but  still  plausible  claims  in  state  court  and  be  protected  against  the 


^See  Edward  A.  Snyder  &  James  W.  Hughes,  The  English  Rule  for  Allocating  Legal  Costs: 
Evidence  Confronts  Theory,  6  J.L.,  Econ.,  &  Org.  345  (1990). 

3 See  Kevin  M.  Kordziel,  Note,  Rule  82  Revisited:  Attorney  Fee  Shifting  in  Alaska,  10  Alaska 
L.  Rev.  429  (1993). 
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chance  of  having  to  pay  the  defendant's  fees,  even  if  the  defendant  removes  to  fed- 
eral court.  The  result  would  be  not  to  "stop  .  .  .  frivolous  lawsuits"  but,  when  they 
do  get  brought  and  pursued,  to  divert  them  to  state  court — with  no  guarantee  they 
would  not  end  up  back  in  federal  court.  To  the  extent  that  cases  filed  in  state  court 
did  not  get  removed,  the  federal  courts  would  probably  see  a  diversity  docket  some- 
what richer  in  claims  that  were  strong  on  liabilitv.  That  would  not  necessarily 
mean,  though,  a  higher  settlement  rate  because  plaintiffs  entitled  to  a  fee  shift, 
could  hold  out  for  good  settlements — and  also  because  major  disagreement  could 
still  exist  on  amounts  of  damages. 

This  choose-your-rule-when-you-choose-your-court  feature  has  some  side  effects.  A 
usually  fairly  minor  althou^  unfortunate  one  could  be  races  to  the  courthouse:  if 
both  sides  to  a  prospective  suit  have  claims  against  each  other  and  see  their  chances 
of  success  differently,  they  could  scramble  for  the  advantage  of  picking  the  fee  rule 
by  filing  first.  A  second  implication  is  that  H.R.  lO's  loser-pays  rule  would  not  aflbrd 
a  clean  experiment  in  the  workings  and  efTects  of  such  rules,  because  the  selection 
possibilities  would  skew  the  samples  of  cases  that  were  and  were  not  under  the  rule. 
An  experiment  it  would  be,  but  with  a  form  of  loser-pays  so  unusual  as  to  make 
it  hara  to  derive  answers  to  some  of  the  most  important  questions  about  such  rules. 

Third,  the  bill  as  drafted  speaks  of  an  award  of  "an  attorney's  fee,"  without  using 
the  talismanic  words  "as  part  of  the  costs"  which  appear  in  some  other  federal  attor- 
ney fee  award  statutes  such  as  the  Civil  Rights  Attorney's  Fees  Awards  Act,  42 
U.S.C.  1988.  Under  Marek  v.  Chesny,  473  U.S.  1,  7-11  (1985),  this  omission  makes 
it  appear  that  Federal  Rule  of  Civil  Procedure  68  on  ofTers  of  judgment  will  not  af- 
fect fee  liability  under  the  proposed  28  U.S.C.  1332(e)  as  drafted.  A  defendant's  Rule 
68  offers  would  thus  not  stop  the  clock  on  the  fee  entitlement  of  a  plaintiff  who  re- 
jected but  did  not  improve  on  the  defense's  ofTer,  although  the  court  might  exercise 
its  discretion  under  subsection  3  to  reduce  or  deny  a  fee  award  in  such  a  case. 

This  inapplicabilitv  of  Rule  68  to  H.R.  lO's  loser-pays  fee  shifting  would  mean 
that  fee  liability  under  subsection  1  would  remain  tied  to  the  result  on  liability  on 
the  merits,  unaffected  by  the  outcome  on  damages.  The  distinction  may  sound  tech- 
nical, but  the  practical  effects  could  be  worrisome.  Some  cases  are  strong  on  both 
liability  and  damages,  while  others  are  weak  on  one  or  the  other  or  both.  The  filter- 
ing incentives  created  by  H.R.  10,  with  plaintiffs  at  least  sure  of  no  fee  shift  against 
them  if  they  win  on  liability,  would  attract  plaintiffs  to  file  in  federal  court  cases 
that  are  strong  on  liability — whether  they  are  strong  or  weak  on  damages. 

No  one  is  likely  to  object  if  the  rule  works  as  a  magnet  for  cases  that  are  strong 
on  liability  and  damages,  but  the  paradigm  of  a  case  that  is  strong  on  liabilitv  and 
weak  on  damages  is  a  whiplash  claim.  Plaintiffs  counsel  with  a  rear-end  collision 
case  that  is  a  sure  thing  on  liability,  while  questionable  on  substantial  damages  but 
able  to  support  a  good  faith  initial  claim  for  over  $50,000,  could  see  nothing  to  lose 
as  far  as  fee  liability  was  concerned  by  filing  in  federal  court.  Neither  state  court 
with  the  American  rule,  nor  federal  court  with  loser-pays,  would  threaten  an  ad- 
verse shift  when  liability  is  certain;  but  federal  court  would  offer  the  chance  of  a 
favorable  shift  that  is  unavailable  in  the  state  forum. 

IV.  Alternatives 

A  principal  problem  with  loser-pays  fee  shifting  as  a  response  to  perceived  prob- 
lems of  "excessive  legal  claims,  frivolous  lawsuits,  and  overzealous  lawyers"  is  that 
it  threatens  the  frivolous  and  the  non-frivolous  alike.  In  most  forms  it  also  threatens 
the  clients,  not  the  lawyers.  We  do  have  problems  with  frivolous  claims — and  frivo- 
lous defenses — and  we  need  to  deal  with  tnem.  My  first  preference  is  for  approaches 
that  aim  more  closely  at  the  perceived  abuses  and  abusers.  That  is  precisely  what 
the  framers  of  the  Federal  Rules  of  Civil  Procedure  have  been  trying  to  do  with  the 
forms  of  Rule  11  adopted  in  1983  and  1993. 

I  was  not  a  member  of  the  Advisory  Committee  on  Civil  Rules  when  it  proposed 
what  became  the  1993  amendments,  with  their  controversial  limits  on  the  sanctions 
process  as  it  had  stood  under  the  1983  version.  All  I  will  say  now  is  that  the  1993 
changes  were  the  product  of  especially  careful  consideration,  that  they  aimed  at  cut- 
ting back  on  severe  "satellite  litigation"  problems  that  had  arisen  under  the  1983 
version,  and  that  the  amendments  drew  perhaps  surprisingly  broad  if  not  unani- 
mous support  from  the  bar.  They  still  permit  sanctions  against  attorneys  and  law 
firms,  which  H.R.  lO's  loser-pays  provision  does  not.  The  1993  changes  apply  to  all 
federal  court  civil  litigation,  which  the  diversity  proposal  in  H.R.  10  does  not.  I  urge 
you  to  give  these  important  and  still  new  amendments  a  chance  to  work  before 
changing  them  or  adopting  other  and  more  drastic  measures. 

If  some  step  beyond  letting  new  Rule  11  prove  its  worth  (or  lack  thereoO  is  felt 
necessary,  rather  than  loser-pays  you  could  consider  an  enhanced  form  of  present 
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Rule  68  on  ofTers  of  judgment.  The  rule  now  lets  defendants  make  formal  settlement 
ofTers;  if  the  plaintin  rejects  the  offer  and  does  not  win  a  more  favorable  judgment, 
the  rule  makes  the  plaintiff  liable  for  the  defendant's  post-offer  "costs" — which  do 
not  usually  include  attorney  fees.  Largely  because  of  this  limited  effect,  the  rule  has 
seen  relatively  little  use.  Thoughtful  proposals,  however,  have  been  made  to  make 
it  more  effective,  most  notably  in  recent  years  by  Judge  William  Schwarzer,  Director 
of  the  Federal  Judicial  Center."* 

Briefly,  the  Schwarzer  proposal  would  let  either  plaintiffs  or  defendants  mjike 
Rule  68  offers.  Rejecting  an  ofTer  and  not  improving  on  it  at  trial  would  make  the 
rejecting  party  liable,  subject  to  certain  limits,  for  the  offeror's  post-offer  attorney 
fees.  Thus  a  defendant  facing  a  very  weak  claim  could  make  a  low,  early  offer  with 
teeth — take  this  limited  amount  and  go  away,  or  you  may  be  on  the  hook  for  some 
of  the  fees  I  have  to  pay  to  fight  you.  The  plaintin  with  a  strong  claim  could  make 
a  parallel,  effective  threat  to  an  obstinate  defendant.  Such  a  rule  could  smoke  out 
serious  settlement  offers  and  might  get  some  cases  settled  earlier,  although  its  net 
effects  on  settlement  are  complex  and  uncertain.  It  would  also  get  away  from  H.R. 
lO's  problem  of  tying  fee  liability  to  outcomes  on  liability  on  the  merits,  shilling  it 
instead  to  damage  results,  and  would  apply  to  most  federal  civil  litigation  and  not 
just  originally  filed  diversity  cases. 

I  should  not  oversell  the  idea  of  an  enhanced  Rule  68.  While  I  have  been  on  the 
Advisory  Committee  on  Civil  Rules  we  have  considered  the  Schwarzer  proposal  and 
seen  many  complexities,  and  have  also  thought  it  might  be  inappropriate  for  us  to 
propose  because  of  possible  effects  on  substantive  rights.  But  I  do  regard  the  rapiers 
of  Rule  68,  and  amended  Rule  11,  as  more  promising  avenues  for  deaUng  with  liti- 
gation excesses  than  the  broadsword  of  H.R.  lO's  loser-pays  rule.  I  urge  you  to  think 
seriously  about  these  alternatives  before  you  go  ahead  with  the  proposal  before  you. 

STATEMENT  OF  PROF.  HERBERT  M.  KRITZER,  DEPARTMENT 
OF  POLITICAL  SCIENCE,  UNIVERSITY  OF  WISCONSIN 

Mr.  Kritzer.  Mr.  Chairman  and  members  of  the  committee, 
counsel,  I  am  a  professor  of  poHtical  science  and  law  at  the  Univer- 
sity of  Wisconsin.  Over  the  last  15  years,  I  have  been  actively  en- 
gaged in  research  and  writing  on  a  variety  of  aspects  of  the  civil 
lustice  process  both  here  in  the  United  States  and  in  other  common 
law  countries.  This  has  given  me  the  opportunity  to  observe  and 
analyze  the  English  rule  as  it  actually  works  in  practice  rather 
than  speculating  on  it  from  a  theoretical  perspective. 

The  key  problem  with  the  English  rule  is  nicely  summed  up  by 
the  comments  of  the  eminent  English  judge  and  legal  commentator 
Lord  Devlin.  "Every  citizen  knows,  every  lawyer  particularly 
knows,  that  for  the  ordinary  citizens,  subject  to  the  cost  rules,  a 
lawsuit  is  quite  out  of  the  question.  That  citizen  must  take  what 
is  offered  to  him  and  be  glad  that  he  got  something." 

Professor  Rowe,  in  some  of  his  writings  noted  the  same  point. 
'The  English  rule  seems  highly  likely  to  discourage  the  pressing  of 
claims  and  defenses  by  those  of  modest  means."  By  modest  means. 
Professor  Rowe  is  thinking  of  what  we  commonly  call  the  middle 
class.  Because  of  the  serious  problems  created  by  the  English  rule, 
most  common  law  jurisdictions  that  use  it  have  in  place  the  meth- 
ods to  mitigate  those  effects. 

At  one  level,  most  countries  provide  alternative  sources  of  loss 
compensation  through  national  health  care,  attendance  benefits 
and  the  like,  which  we  in  the  United  States  have  chosen  not  to  pro- 
vide. At  another  level,  those  countries  have  shielded  large  numbers 
of  claimants  from  the  English  rule  through  a  variety  of  institu- 
tional mechanisms  such  as  legal  aid  and  several  insurance-like  sys- 
tems. 


*  William  W  Schwarzer,  Fee-Shifting  Offers  of  Judgment— An  Approach  to  Reducing  the  Cost 
of  Litigation,  76  Judicature  147  (1992). 
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That  is  in  practice  the  EngHsh  rule,  as  it  is  used  by  the  EngHsh, 
is  not  a  simple  losers-pay  proposition.  It  would  be  best  to  describe 
it  as  a  "some-losers-pay  system."  Unfortunately,  the  actual  threat 
of  having  to  pay  in  practice  falls  most  heavily  on  the  potential  liti- 
gant of  moderate  means.  The  result  is  that  this  group,  which  is  the 
most  discouraged  from  pursuing,  leave  aside  strong  justifiable 
claims  it  might  otherwise  pursue. 

One  might  be  tempted  to  say  that  someone  with  a  very  strong 
claim  would  pursue  it  under  the  English  rule  because  that  person 
would  have  little  to  fear  and  more  to  gain  upon  winning.  However, 
consider  the  following  thought  experiment.  You  are  a  plaintiffs 
lawyer  and  John  Smith  comes  to  your  office  after  his  12-year-old 
son  was  hit  by  a  motorist  who  exited  a  parking  lot  without  seeing 
Smith's  son,  who  was  riding  a  bicycle  on  the  sidewalk  as  permitted 
by  local  ordinance.  The  boy  suffered  a  broken  arm  and  internal  in- 
juries. 

You  estimate  the  damages  at  $15,000  to  $20,000.  You  tell  Mr. 
Smith  that  this  is  a  strong  case,  a  very  strong  case,  that  if  it  gets 
to  a  jury,  there  is  a  90-percent  or  better  chance  that  you  will  win. 
You  might  think  that  it  is  essentially  a  sure  thing,  but  as  a  con- 
scientious lawyer,  you  are  probably  going  to  play  it  down  a  little 
bit  because  you  never  know  what  a  jury  will  actually  do. 

You  tell  Mr.  Smith  that  if  it  does  go  to  trial  and  Grod  forbid  the 
jury  finds  for  the  defendant,  he,  Mr.  Smith,  will  have  to  pay 
$10,000,  maybe  $20,000  to  the  defendant's  insurance  company  in 
fees.  Do  you  really  think  that  most  middle  income  people,  on  hear- 
ing that  they  might  have  to  pay  $10,000  or  $20,000  to  the  insur- 
ance company  of  the  other  side,  are  going  to  be  willing  to  pursue 
the  case? 

The  problem  here  is  that  for  the  insurance  company,  the  loser- 
pays  rule  is  essentially  a  cost  of  doing  business.  For  the  one-shot 
plaintiff,  however,  such  as  Professor  Rowe,  me  or  the  hypothetical 
Mr.  Smith,  the  English  rule  is  a  real  threat,  particularly  if  they 
have  $20,000  or  $30,000  or  $40,000  put  away  in  a  bank  account  to 
pay  for  the  college  education  of  our  son. 

When  potential  litigants  are  equal  in  resources,  the  threat  of  the 
losers-pay  rule  falls  equally  on  both  sides.  When  there  is  a  major 
resource  disparity  as  is  true  in  most  litigation  in  the  United  States, 
the  weaker  party  is  further  disadvantaged  by  this  rule. 

Let  me  briefly  make  two  additional  points  which  I  discuss  in  my 
statement.  First,  there  is  a  whole  host  of  administrative  problems 
presented  by  the  rule:  What  hourly  rates  are  appropriate,  when 
does  the  clock  start  running — the  apparently  simple  language  of 
the  bill  opens  up  a  hornet's  nest  of  litigation  that  would  probably 
make  the  satellite  litigation  that  arose  over  the  sanctions  provision 
in  rule  11  look  like  a  drop  in  the  bucket. 

Second,  the  ostensible  purpose  of  the  proposed  rule  is  to  discour- 
age frivolous  litigation.  We  have  all  heard  the  horror  stories  and  . 
some  of  those  stories  are  real.  At  the  same  time  we  know  abso- 
lutely nothing  about  the  relative  frequency  of  such  cases.  Regular 
participants  in  the  civil  justice  system  all  have  their  favorite  sto- 
ries to  tell,  examples  of  frivolous  cases,  discovery  abuse  and  the 
like.  Every  effort  to  systematically  identify  or  locate  cases  by  tak- 
ing scientific  samples  from  court  records  have  been  unsuccessful. 


49 

This  leads  me  to  the  expectation  that  the  proposed  rule  will  dis- 
courage many  more  meritorious  cases  than  it  will  frivolous  cases. 

What  is  the  tradeoff  between  discouraging  100  Mr.  Smiths  from 
seeking  compensation  and  preventing  1  or  2  or  10  cases  such  as  the 
now-fabled  McDonald's  coffee  case? 

Thank  you. 

[The  prepared  statement  of  Mr.  Kritzer  follows:] 

Prepared  Statement  of  Prof.  Herbert  M.  Kritzer, 
Department  of  Political  Science,  University  of  Wisconsin 


My  name  is  Herbert  M.  Kritzer.  I  am  Professor  of  Political  Science  and  Law  at  the 
L'niversuy  of  Wisconsin.  My  training  is  as  an  empirically-onented  political  scientist.  .My  research 
speciality  is  the  civil  jiuiiice  system  both  here  in  the  United  States  and  in  other  common  law 
countries.  Over  the  last  fifteen  years  I  have  published  extensively  drawing  on  my  own  and  others 
empirical  research  on  the  day-to-day  workings  of  civil  justice  processes.  This  w  riting  includes  two 
book:-  on  civil  litigation  in  the  United  States,  a  forthcoming  book  v/hich  includes  an  extensive 
discussion  of  legal  processes  in  England,  and  anicles  on  topics  such  as  Rule  1 1.  adult  guardianship 
procedures,  the  English  Rule,  fee  arrangements,  propensir.-  to  sue  in  the  United  States.  England. 
Canada,  and  .\ustralia.  and  notifications  procedures  in  mass  torts.  My  two  current  research  projects 
tocus  on  alternative  forms  of  representation  and  on  the  .-Vmerican  contingent  tee.  .\lso.  I  currently 
serve  on  an  .idvisory  comminee  to  the  .■\laska  Judicial  Counal  which  is  in  the  midst  of  an  in-depth 
study  of  .-Maska's  version  of  the  English  Rule  (Rule  821. 

I  appear  here  today  to  testify'  m  opposition  to  the  adoption  of  what  is  commonly  called  the 
"English  Rule." 

SidKtandve  IndodiKdon 

Periodically  reformers  and  critics  of  the  .American  civil  justice  system  call  for  the  adoption 
of  whai  is  customanly  called  the  "English  Rule":'   the  pnnciple  that  the  costs  of  a  law  .suit  for  both 


'Pnor  to  (tic  tuirent  Bill.  :iie  most  pr.->inment  recer.t  eximple  was  Vice  President  Dan  Quaylc  who  endorsed  a 
prcposa!  equivftiem  to  that  contained  here-  President's  Council  on  Competitiveness.  AGENDA  FOR  CIVIL 
-JUSTICE  REFOR.\I  IN  AMERICA  tsee  also  H.R.  4155  or  S.IISO.  the  bills  introduced  in  the  House  and  Senate  to 
iinplemenr  tne  reprns  proposals). 
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sides  are  bonie  by  the  loser  ("the  loser  pays").      H.R.  10  which  the  Subcommittee  is  currently 
considering  is  the  most  recent  incarnation  of  that  proposal. 

Some  proponents  justif,'  their  support  for  what  is  technically  called  "cost  (or  fee)  shifting" 
or  "indemniry  for  co.sts"  on  ihe  grounds  of  fairness,  while  others  new  it  as  a  vehicle  for 
discouraging  frivolous  or  questionable  litigation.  Opponents  of  cost  shifting  charge  thai  the  English 
Rule  inhibits  mdi\'iduals  with  meritorious  claims  from  seeking  the  compensation  to  which  they  are 
entitled.  Surprisingly,  no  one  has  taken  the  time  to  look  at  how  cost  shifting  functions  in 
jurisdictions  that  embrace  the  indemnity  principle.  For  example,  even  a  minimal  investigation  into 
the  working  of  the  English  Rule  in  England  would  reveal  that  many  litigants  are  shielded  from 
either  the  costs  or  the  benefits,  or  both,  that  the  indemnity  principle  theoretically  creates.  In  ray 
testimonv-.  I  briefly  describe  the  English  cost  shifting  system  in  operation,'  discuss  extant  research 
concerning  its  impact  on  litigants,  and  describe  key  issues  that  need  to  be  considered  in  debates  over 
applying  the  indemnity  principle  to  the  American  civil  justice  system. 


The  Ei^iish  Rule  in  Operadon 

The  theory  of  the  English  Rule  (or.  to  use  English  parlance,  'the  rules  regarding  costs")  is 
uncomplicated:  whichever  side  prevails  in  a  legal  action  is  entitled  to  recover  its  reasonable 
litigation   expense- court   costs,    legal    fees,   and  other   expenses   such   as   the   fees   of  expert 


*The  United  KuigJon  has  thife  distinct   legal  systems:     England  and  Wsles.  Scotland,  and  Northern  Ireland. 
My  rt.'erences  to  the  "English''  system  rslers  :c  the  system  la  operation  :u  Eueiaiid  and  U'a!e». 
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witnesses- from  the  losing  side/      The    kfinition  of  "reasonable  legal  expense"   is  relatively 

straightforward  because  there  is  a  well-established  set  of  uoims  as  to  what  \arious  aspects  of  legal 
represenlatior,  should  cost*  If  there  is  any  question  about  how  much  the  loser  should  pay  toward 
the  winner's  expenses,  the  amount  is  set  by  an  officer  of  the  court  i the  taxing  master  in  the  High 
Court,  or  the  district  judge  in  the  County  Court  where  smaller  cases  are  handled').'  'ATiile  the 
>ystem  for  defeitnining  the  costs  to  be  shifted  operates  essentially  as  described,  the  application  of 
the  indemnity  principle  itself  is  much  mors  complicated  than  the  simple  phrase  "loser  pays"  implies. 
While  most  defendints,  who  tend  to  be  institutional  actors  (either  as  named  defendant!>  or  as  the 
insurer  of  an  individual  defendant),  are  genuinelv  at  nsk  to  pay  costs  if  they  lose,  this  is  not  true 
for  plaintiffs:  the  variation  in  operation  is  closely  linked  to  the  mechanisms  potential  plaintiffs  use 
to  tinance  litigation.  One  result  is  that  in  many  situations  a  successful  defendant  will  not  be  able 
to  recover  us  litigation  expenie. 


•'in  Eiuland.  the  ncrm  is  tnat  .-osts  are  paid  even  ui  serrleinenis  i.reeardles.s  of  whether  r>r  net  a  formal  coun  action 
i>  evet:  filedV.  'he  t\pica)  sealement  aiaeenie:ii  uitiudes  a  statement  as  to  what  vOSts  vviil  be  paid— <see  Oenn.  HARD 
B.ARuAlN.'NG;  OJT  OF  COURT  SEITLE.V.ENT  IN  PERSONAL  INJL,"RV  ACTIONS  (1987)  at  161  Icr  an  example, 
in  cii::insi.  m  \)rit.-v:o.  the  issue  of  costs  is  trcateo  .is  more  a  part  cf  the  senlement  patkase:  see  rj-itzer.  Fee 
Anxoigenienh-  ^-id  Fet  Skfting:  Leisotv  fron  t'-xc  Expencnce  m  Onior.o.  47  LAW  AND  CONTEMPORARY 
PR03LE.MS  125(19S4)4t  \i5. 

'^Acr.'.fclly  there  are  multiple  istandards  con'.c:tij;ig  costs:  fee  shifting  aorraally  applies  a  standard  vailed  "party  atid 
oarty  CL'sts"  (i.e.,  costs  as  between  one  party  ana  ar.cthe:  party ».  This  is  a  lower  level  cf  costs  tiian  is  sometimes 
.ictu.iiiy  billed  to  a  client  by  a  solicitor  (\^hic!i.  in  finjjau.i  .s  tdUed  commcr.  fund  costs),  which  incl-ade-s  ail  costs  which 
nil  attorney  should  reasonably  be  able  to  bill  to  his  .-r  her  client,  '^le  lughest  level  of  costs  is  called  "solicitor  and  o«ti 
client  ■  cos!s.  which  includes  2II  costi  which  were  b-curred  with  the  express  cr  'mplied  authorization  of  the  client.  See 
Genn.  nipra  note  J  at  »4.  .The  existence  of  standardized  .''ees  goes  back  .it  least  200  years  in  Englar.d:  sec  I.cubsdorf. 
Tcf.ouv  <i  His'.on  of  th:  Amencm  Ride  01  .i/.-.>«vv  Fe<!  Reco\cn\  47  LA'«V  .\ND  CONTEMPORARY  PROBLEMS 
<)i!984'i  at  12. 

•^Ja^kscn.  THE  WACKIN.^-RY  OF  JUSTICE  IN  £NOL.\ND  ("th  Ed..  !«7-.  at  520. 

'ir.  gfuor.il.  v.herever  a  loser  pays  rule  routinely  .<re.'ates.  there  are  botn  well  accepted  standards  cf  wtiat  the  costs 
of  prosecv.iing  01  defending  a  lawsuit  saould  be  ji;J  rrocediires  for  resoiving  disagreements  about  what  costs  should 
be  paid  by  ;.ie  iosrr.  For  example,  m  On'ano  there  is  a  procedure  quite  similar  to  that  in  England;  see  W'atson,  Bogan. 
H-JTchi-is.'M   ..losher.  and  Roach.  CPvIL  LITIGATION;    CASES  AND  MATERIALS  (4th  ed..  1991)  a;  423-424. 
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The  fraction  of  plaintiffs  in  England  who  confront  a  straight-forward  cost  shifting  situation 
are  those  v. ho  are  "privately  funded":  they  must  pay  their  own  solicitors  (often,  on  account,  as  the 
action  progresses),  and  are  at  risk  for  having  to  pay  the  other  side's  solicitor  if  an  action  is 
unsuccessful.  If  the  litigation  is  successful,  privately-funded  plaintiffs  are  entitled  to  recover  most 
of  their  expenses  from  the  losing  side.  While  there  is  no  formal  contingent  (or  percentige)  fee 
system,  there  is  an  informal  (usually  unspoken)  quasi-contingenl  fee  system  whereby  an  unsuccessful 
plaintiffs  solicitor  does  not  seek  to  collect  a  fee  from  his  or  her  own  client:*  but  even  in  these 
situations,  the  unsuccessful  litigant  must  expect  to  pay  the  winner's  costs. 

Ihe  impact  of  the  English  Rule  for  pri^■ately-funded  litigants  is  generally  accepted  as  one 
that  discourages  meiltodous  claims  from  beiuj:  brought  forward.  For  e.xample.  Patrick  Devlin,  a 
distinguished  English  judge,  observed.  "Everyone  knows,  everj'  lawyer  panicularly  know s.  that  for 
the  ordinarv'  citizen  unqualified  for  Legal  .\id  [see  below]  a  lawsuit  is  quite  out  of  the  question."* 
The  leading  civil  procedure  text  for  Ontario  practice  (the  Canadian  province  with  a  cost  regime  most 
similar  i-.<  England's)  asserts,  "our  costs  system  means  that  in  litigation  the  'downside  risk'  [the  costs 
of  losing]  is  alv/ays  substantial  and  its  undoubted  effect  is  to  discourage  much  litigation  including 
some  that  should  go  forward."*    In  fact,  at  least  in  court  actions  involving  personal  injur}',  only 


Genu,  iupra  nxe  J,  ai  109-110.  Similar  practices  appear  t?  exist  h  Oitano.  where  coQiingent  fee*  are  also 
forbidden:  see  Uritzer.  .'upra  note  3,  at  1.-0-31.  UnlorTuiiarely.  then?  ib  no  information  on  the  frcduenty  of  such 
practices  in  either  England  cr  Ontano. 

*r)evlir..  THE  JUDGE  i  \979)  m  69. 

'"W-diion.  Began.  Hutthuison.  .M.'iiher.  and  Roach,  supiv  note  6.  at  419;  see  ai>o  iCritzer.  stipm  note  .>,  ai  156.  One 
of  the  autuors  oi  this  text  related  to  me  a  personal  experience  that  demonst.'ates  ihjs.  He  had  contracted  to  sell  his 
house  HI  Toronto,  and  purchased  a  new  house.  Between  :he  time  the  contrac:  to  sell  was  s:g'ed  and  the  closing,  Lhe 
real  e.%'jte  m.irkei  turned  extremely  scft.  with  rapidly  falling  prices.  .M  the  clcsina.  the  buyer  informed  the  seller  that 
iie  would  pay  S20.000  less  ihan  the  originally  agreed  to  pnce.  The  seller  felt  compelled  to  accept  the  offer  because 
otherwise  he  would  have  been  left  holding  two  houses,  and  could  not  ajford  either  ihe  nsk  ot  not  being  able  to  fmd 
another  buyer  or  the  8-12  months  it  would  fake  to  get  aii  order  for  specific  performiince.    .\fter  the  closing,  the  seller 
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around  40' o  of  English  plaiutiffs  are  sub|ec<  lo  the  downside  risk  of  the  English  Rule:''  the  majority 

of  plaintiffs  avoid  that  risk  through  one  of  three  means. 

Persons  whose  incomes  and  assets  fall  within  the  appropriate  guidelines  are  eligible  to  have 
their  legal  expenses  paid  by  Legal  Aid;"  some  persons  are  required  to  pay  pan  of  the  cost,  but  most 
of  those  who  qualify  pay  little  or  nothing.''  According  to  one  study,  28%  of  personal  injury 
plaintiffs  receive  legal  aid.'^  "Legally  nided"  litigants  are  not  subject,  except  in  rare  cases,  lo  the 
risks  ot  the  English  Rule  (i.e.,  Ihey  are  not  at  risk  for  the  other  side's  legal  costs).  Outside  of 
matnmonial  cases,  most  litigants  receiving  civil  legal  aid  are  plaintiifs  ^or  potential  plaintiffs) 
confronting  an  institutional  defendant;  in  a  case  where  one  side  is  legally-aided  and  the  other  side 
has  substantial  resources,  the  latter  side  cannot  recover  its  legal  expenses  even  if  it  prevails  (the 
justification  is  that  these  winners  are  better  able  to  bear  the  expense  than  is  the  Legal  .\id  fund). 


discussed  with  hjs  lawyer  the  pc>ssibilir\-  of  fi'i.-ij:  su'.t  fri  etoncniic  duress.  The  lawyer  aavised  him  that  such  a  suit 
would  ha\e  .'it  most  a  50-50  chance  of  success  (the  defense  being  consent),  and  laid  cut  the  following  economic 
ca!;ul.«:(.-n:  .f  he  won  the  full  S20.000.  he  would  tiet  about  S16.000:  total  legal  fees  (solicitor  and  cheut  ccsts^  would 
be  About  SS.OOO.  half  of  which  wouid  be  recovered  a!>  party  ir.d  piir.y  costs  from  the  othe:  side,  if  he  loot  his  own 
solicitor  wovJa  charge  only  S5,000.  but  he  would  also  have  to  pay  54,000  in  party  and  party  costs  to  the  other  side  (i.e., 
he  woild  be  out  S9.000V    Tlie  buyer  deciaed  it  wasn't  worth  a  59,000  risk  to  tr\'  to  get  back  SI '5,000, 

'*  in  a  report  to  the  Lord  Chancellor's  Department.  INBUCON  tound  reponed  on  sources  of  financial  assistance  for 
pcrsor.ai  itiiar>'  litigants;  the  category  "None  or  iJnknowr."  was  rtponed  as  Al'-'o:  see  Ciyil  Justice  Re\ie>\  Study  of 
Persx'uti  Injun  Litigation  •  19S6)  a:  i\.  Because  oi  siiarply  dcciiiiuig  eligibility  for  legal  aid,  this  figure  may  be  higher 
now  than  it  was  a  decade  ago—^ligibility  for  legal  aid  in  personal  injury  claims  fell  from  81' o  of  households  in  1979 
to  5'.''o  Ua  '."^90:  see  Bxe  Times.  .March  28.  IVVl,  p.  5. 

'*.\s  ponted  out  by  Stephen  Gilleis.  y\jnerican  proponents  of  the  English  Rule  never  take  note  o:  the  much  more 
exter.sive  system  of  legal  aid  that  exists  in  Engla;id;  see  .'tu-tice  orJitst  I'i  '  T):e  D'jor  to  DiVi  Qujvle's  Courthotise  Only 
i.Mngi  Ofe  Tm.  a3A  JOURNAL  109  f,'une  \W1). 

'^:i  19S4-5.  less  than  i'/o  of  those  recei\-iRg  Lcjsl  Aid  had  to  pay  a  conmbutioc  of  £500  or  more;  Imprvvtng 
.^.<^s.v  to  Ciiil  Juitue.  Sipplement  ro  the  Law  Society's  GAZETTE  ',8  July  19S7).  at  4. 

''iNB'XON.  sifpra  note  10  at  il. 
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The  other  common  way  by  which  litigants  avoid  the  downside  of  the  English  Rule  is  by 

ha\inc  their  trade  union  take  on  the  nsLs.  l.nion-fundifig  of  litigation  is  generally  limited  to 
accident  cia:iii<.  most  often  work-related  (though  many  unions  provide  funding  for  injuries  occurring 
outside  rhe  work  setting;.  About  29%  of  accident  cases  are  pursued  on  behalf  of  members  by 
soiiuiors  retained  by  rhe  victim's  union. '^  If  the  claim  is  unsuccessful,  the  union  pays  both  sides' 
legal  expenses;  if  the  cl.iim  is  succeisfiil.  the  claimant's  solicitor  is  paid  by  the  other  side.'' 

The  last  method  of  avoiding  the  risks  of  the  English  Rule  is  through  some  ts-pe  of  legal 
expense  in.^iurance.  M  present,  this  is  relatively  rare— only  about  2%  of  all  cases  are  pursued  by 
persons  v.-.th  this  type  of  insurance.'*  Nonetheless,  having  such  insurance  makes  a  significant 
difference  in  how  a  >olicilor  handles  j  case.'  primarily  because  the  client  does  not  have  to  be 
concerned  about  costs,  either  those  of  his  or  her  own  solicitor  or  those  of  the  other  side. 

The  Intact  of  Being  At  Risk  for  Costs 

There  are  a  number  ot  specific  pieces  of  evidence  that  suggest  the  impact  on  plaintiffs  of 
bcin;:  ji  actual  risk  for  costs,  fhs  liivrjion  of  the  legal  profession  between  solicitors  and  barristers 
provider  the  first  indication.  In  Enjihnd  solicitor^,  are  responsible  for  most  of  the  pretrial 
preparation  of  a  case  and  bamsters  are  responsible  for  presenting  the  case  a  trial.     Barristers 


I*.. 

.'•I. 

'•C 

rhe  siv.citPTS  -.vn?  irc  retamod  by  the  an.0L.s  are  generally  regaried  as  extremely  etTev-tive.  in  no  smaJl  pan 
bccaitse  (hey  d .•  iic-:  tisve  'o  w tt^'  .ibcur  a  skinish  clieui  *no  is  afraid  of  I'.avuig  to  pay  our  subsr.wf.al  sums  if  the 
iitiEdiion  IS  uESiitces.i:ui:  set  Gen;',  .wi^ra  note  3  at  P.3. 

1N3UC(;N.  iiipra  nr^ie  10  dt  .-\. 

"'le  KL-itzcr.  LETS  MA.iCE  A  DEAL:     '.NDERSlANDiSG  THE  NEGOTIATION  PROCESS  IN  ORDINARY 
LiTiGAIION  ,l>rJt)  a'  109-1  ;0. 
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r>-p:caliy  do  not  become  involved  in  a  case  until  a  trial  date  is  approaching.  Recall  that  arouiid  40% 
of  pen-onal  injur.'  litigants  are  privately-funded.  Nonetheless,  the  perception  of  barristers  is  that  "it 
was  very  rare  for  a  plaintiff  to  be  privately- funded.""  This  can  only  mean  either  that  privately- 
funded  litigants  are  more  likely  to  get  and  accept  an  eariy  settlement  offer  from  the  other  side  or 
that  they  are  more  likely  to  abandon  their  cases  if  a  settlement  offer  is  not  forthcoming.  While  early 
>e!fleinenls  may  be  in  response  to  generous  offers,  it  is  more  likely  that  individual  plaintiffs  are 
inclined  to  accept  whatever  is  offered  to  escape  the  risk  of  costs:  to  quote  Patrick  Devlin  again,  the 
unassisted  litigant  citizen  "must  take  'Ahat  is  offered  to  him  and  be  glad  that  he  has  got 
something."'* 

Research  on  negotiation  and  settlement  in  England  gives  strong  backing  to  Devlin's 
observation.  "Repeat  player"  defendants  take  advantage  of  the  risk  aversion  of  privately- funded, 
"one  shot"''"  plaintiffs  by  engaging  in  what  one  writer  describes  as  "hard  bargaining";  the  defendants 
either  refuse  to  make  otTers  at  all,  or  make  offers  considerably  under  the  true  value  of  the  case."' 
The  gap  between  the  proportion  of  injury-  i!cnnunii:i  who  are  unassisted,  which  has  been  estimated 
as  something  over  half  (probably  in  the  range  of  55*oy-  and  the  proportion  of  liiigcau^:  who  are 
unassisted  which  I  previously  noted  was  aiound  Wo  indicates  that  unassisted  plaintiffs  are  less 
likely  to  pursue  their  claims  vigorously.   A  study  of  settlement  negotiations  in  220  High  Court  cases 


ig 

fjeim.  iitprj  lioie  3.  al  iIO. 


T)cvl.n.  supra  po'.e  S 

*  (jiilanter.  Why  ine  "Hji^s"  Come  <)iJ  Aheaa:   Scfail-Mion'!  on  the  limits  of  Les:iil  Cluoige.  ^  LAW  &  SOCIETY 
REVIHW  V5  .,;97J'.. 

''  <.itnn.  .■■■rra  note  i. 

'■^la.  at  IM 
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add?  further  support  to  this  conclusion:^^  in  only  53%  of  the  cases  in  which  the  plaintiff  was 
privatejy-lijnded  did  the  defendant  make  an  offer  of  ssnlement.  compared  to  66%  for  plaintiffs  who 
were  legally-aided  and  90%  for  those  whose  cases  were  financed  by  a  trade  union.  This  suggests 
that  repeat  player  defendants  use  concerns  about  costs  that  one-shot  plaintiffs  usually  have  as  a 
strategic  bargaining  tool " 

The  American  El\perience  with  the  English  Rule 

There  is  in  fact  at  least  some  experience  with  the  English  Rule  in  the  United  States.  .\ 
version  of  the  English  Rule,  now  leferrred  to  as  Rule  82.  has  existed  in  Alaska  since  the  19th 
cenri.ir,-.^'  Alaska's  rule  paivides  only  partial  fee-shifting,  which  for  plaintiffs  is  calculated  as  a 
sliding  percent  of  the  recovery  and  for  defendants  as  20-30%  of  the  actual  fees  "necessarily 
incurred."'*  Surpnsingly,  no  systematic  research  is  available  thai  assesses  the  impact  of  .Alaska's 
Rule  S2.'^  although  such  a  study  is  now  underway.  Some  prehminaiy  tabulations  from  court  records 
seem  to  show  that  Rule  82  is  most  oti;n  invoked  in  debt  and  eviction  cases  (40-60%  of  such  cases). 


i3 

This  stu;K  exammed  cases  that  had  been  submitted  tc  "he  Ta.\infl  Master  for  review  of  a  ciaun  tor  costs;  This 

researtii.  ,.i'nducted  b>  Timothy  SwansoD  of  the  Eccnomics  Departraent  at  Uiuversny  College  London,  is  described  m 
Kxitzcr.  sfptii  note  P  at  95-94 

x'i 

The  impacts  are  particularly  strong  whcr,  htigatioii  has  been  initiated;  a  second  unpublished  study  reported  in 

Kjitzer.  iiprj  iicte  17  at  97  I'by  Paul  Fean  ct  'he  Centre  for  Socic-Lcpal  Studies.  Woifson  College,  Oxford!,  shows  that 
the  iikeliiiDOQ  ci  an  olTer  being  made  ;o  a  privjtely-funded  claunar.t  i  i.e..  this  study  consisted  pnmarii\  of  personal 
iaiur\'  c'/iims  wh'Ci.  did  nor  lead  to  Imaatioiii  -Aas  o'lly  shihtly  lower  than  for  financially  ass-.sted  claimar.ts. 

Krlle..  Histon  of  Rule  .>.'.  Alaska  Judicial  Counc;!  Draft  Veir.c  (January'  3.  1995V 

*  .\LASK_^  R'.LES  Or  COURT. Rale  h2,bi\)Su2;. 

"Flt  impresMomstic  discussions  ri  riie  impact  of  the  Alask."*  riles,  s;e  .K.leinfeld,  Alaska-  V-'here  the  Loser  Pjvs 
th.'  irmwr.-  r.'cs.  2i  ILDGES'  JOLTINAL  3  . Spring  1985);  Pamsh  and  Whitinc.  77i.'  .itaska  Rules:  Are  a  Success. 
ZA  IL'DOr.S    '•.•'  RN.\L  i:  : Spring  1995i. 
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bui  ouly  in  a  .^mall  proportion  of  tort  cases  (about  lO"'.^.  of  those  casesj.-*  Impressions  from  the 
inter\'iev\  s  with  lawyers  suggest  that  fear  of  li3\nne  to  pay  the  other  side's  legal  fees  is  a  deciding 
factor  in  proceeding  wiih  a  case  only  for  those  clients  who  have  assets  that  could  be  easily  seized 
to  cover  a  cost  award  against  them:  that  is,  it  is  the  middle  class,  and  upper  middle  class  plaintiff 
w  !th  a  bank  account  w  ho  appears  to  have  the  most  to  fear  from  the  Rule.  Large  busmess  clients 
Mew  Rule  82  costs  as  simply  a  part  of  the  cost  of  doing  business,  except  in  some  extremely  large 
cases  (but  m  those  cases  concerns  about  prejudgment  interest  may  be  more  significant  than  concerns 
dbout  a  fee  aw  ard).  The  researchers  indicate  that  Rule  82  does  contribute  to  decisions  not  to  pursue 
questionable  cases,  but.  except  as  noted  above,  it  appears  to  be  primarily  a  contributing  factor  rather 
th;m  a  deading  tactor.  and  for  the  middle  class  litigants  with  assets  to  lose  it  probably  discourages 
modciately  strong  cases  as  well  as  weak  cases."' 

To  my  knowledge,  there  is  only  one  solid  empirical  study  of  the  English  Rule  in  operation 
in  the  United  States.  Thai  study  focused  on  medical  malpractice  litigation  in  Flonda.  w  hich  had  a 
mand:>.toiv  English  Rule  system  in  operation  from  June  1980  through  September  1985.  The  analysis 
ot  the  impact  of  the  English  Rule  showed  that  it  increased  the  likelihood  that  cases  would  be 
dioppetl  but  also  increased  the  likelihood  thai  cases  not  dropped  would  go  to  trial:  the  English  niJe 
also  led  to  an  increase  in  the  amount  spent  by  defendants."*  \\Tut  the  research  was  not  able  to 
detemiine  v.  as  whether  the  increase  in  dropped  cases  reflected  risk  a\er>>e  plaintiffs  with  meritorious 
C.I.SCS.  or  weak  cases  that  without  the  threat  of  the  English  Rule  would  have  been  pursued  to 


TahulatiJiij  prepa»-eci  aiij  .ixculatft!  lor  "^eieconterencc  Prcsres*  .Mfetina.  January  10.  1995. 

TelepiiODS  tcrverjatn.-ii  ba.sanrjie  Di  Piet-  •.  .Alaska  Juiliciai  Cvuacil.   Febniar>'  -^  '^^-■ 

^^Snydei  and  Hughes.  The  Englhh  Rule  for  .H  .UxXir.g  Lcgd  Costs:   Eudnice  Cj/ifrcnts  Tkeon;  6  JOLTIN-^L  OF 
L.\Vk.  FCONO\1!CS.  AND  (.>RGaNIZATi6.n'  .i45  [h)'^i<\  at  362. 
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settlement  or  trial.    In  faa,  Florida  repealed  the  English  Rule  in  1985,  largely  at  the  insistence  of 

the  Florida  Medical  Association,  because  the  Rule  in  fact  led  to  more  cases  being  filed,  and 
■successful  defendants  found  that  they  frequently  were  unable  to  recover  there  defense  costs  because 
plaintiffs  were  insolvent.^' 

Transplanting  the  F.ngUsh  Rule  to  tbe  United  States 

Transplanting  the  Icser  pays  rule  more  broadly  to  the  United  States  raises  a  number  of 
imponant  issues,  some  of  which  can  be  addressed  by  examining  the  operation  of  the  Rule  in 
Englasd.  and  some  which  are  only  posed  by  other  differences  between  the  English  and  American 
systems.    Let  me  address  a  number  of  these  issues. 

Miiigcuing  the  Disincentives  of  the  English  Rule 

Would  there  be  any  provisions  to  mitigate  the  losers  pay  principle  for  segments  ot  the 
population  that  vould  be  paiticularly  impacted  by  the  Rule?  In  thinking  about  how  an  English  Rule 
might  wotK  in  tlie  United  States.  Professor  Thomas  Rowe  observed  that  the  English  Rule  "seems 
highly  likely  to  discourage  th.;  pressing  of  claims  and  defenses  of  those  of  modest  means"  ("middle 
income").  ■ 

The  e.xtensive  Legal  Aid  system  in  England  provides  a  shield  for  one  segment  of  the 
popul.iiion:  trade  union  funding  provides  a  shield  for  another  segment,  and  pnvate  legal  expense 
iiisunnce  provides  at  least  the  potential  of  a  shield  for  other  segments.    Legal  assistance  in  the 


-*^ovie,  rvacliig  the  Effects  nf  Attorney   Fee  Shifting.  47  LAW  ,vND  CONTEMPORAR"^'  PROBLEMS   159 
(l')84)  at  153. 
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United  States  is  much  mere  restricted  than  is  Legal  Aid  in  England:  t>pically  legal  assistance  is  not 
available  for  ca.ses  that  could  be  handled  through  contingent  fees,  and  those  kinds  of  cases  are  the 
priman'  target  of  the  losers  pay  rule.  Would  the  Amencan  system  of  legal  assistance  be  modified 
in  some  way  to  provide  protections  of  the  sort  the  English  system  provides?  In  the  area  of  personal 
mjurj'  cases,  the  absence  of  some  type  of  shield,  or  other  methods  of  mitigating  the  disincentives 
of  the  Rule  (both  with  regards  to  bringing  a  claim  initially,  and  pursuing  a  claim  with  enough  vigor 
to  secure  a  fair  outcome)  would  create  substantially  more  hardship  in  the  United  States  because  of 
the  absence  of  the  the  kind  of  extensive  social  insurance  system  (national  health  insurance,  disability 
programs,  personal  assistance  benefits,  etc.)  that  in  England  provide  extensive  sources  of 
compensation  outside  the  tort  system.'^ 

But  are  the  disincentives  really  all  that  great  if  a  potential  pLiintiff  has  a  strong  cases?  In 
fact,  some  have  argued  that  a  loser  pays  rule  would  actually  enable  persons  to  pursue  strong  claims 
thai  were  not  financially  viable  under  the  usual  .American  percentage  fee  arrangement.  .A.  simple 
thought  experiment"  casts  doubts  on  this  claimed  benefit,  and  makes  clear  the  deterrent  threat  of 
Eiigl;sh  Rule  for  individuals.  Imagine  a  person  of  moderate  means  who  has  sutl^r^d  a  loss  of 
S5.0C0.  You.  as  his  (or  her)  attorney  advise  h:m  that  his  case  is  very  good- a  90%  or  better  chance 
of  winning  if  the  v.ase  ultimately  goes  to  trial:  you  might  thiirkthal  it  is  virtually  a  sure  winner,  but 
••'lU  v.ould  probably  use  the  90%  figure  because  you  never  can  be  100°o  sure  how  a  jury  will  react 
to  a  ca.-.e.  I'nder  the  English  Rule,  you  would  also  explain  that  if  your  side  wins,  the  other  side  will 
have  to  pay  !iis  lyour  client's)  legal  expenses  associated  with  the  case:  you  would  then  also  tell  your 
client  thai  in  the  unlikeh  event  that  the  other  side  won  the  case  at  tna'  he  (your  client)  would  have 


'See  Ha-ns  e!  <i/..  COMPENSATION  AND  SUPPORT  FOR  ILLNESS  ANT)  INJL'RY  (1984. 
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to  pay  ih<  other  side's  legal  f<;es  which  might  come  to  S  10.000  or  more.    It  is  hard  to  imagine  a 

typical  nsk  averse,  one  shot  playei— the  archetypical  individual  litigant-who  would  be  willing  to  risk 
SIO.OGO  .'even  with  only  i  10%  chance  of  having  to  pay  out  that  amount*)  in  order  to  recover  a 
S5.C00  [iiss^.''  Even  if  the  amount  a:  stake  were  S  10,000  or  S25,000,  most  irnddle  mcome 
individuals  w  ould  be  reluctant  to  put  $5,000  to  SIO.OOO  on  the  line  even  if  the  chances  of  winning 
were  ver^'  high. 

Tu  (f'hat  IVould  the  Rule  Apph? 

Kow  Mould  the  Rule  work  in  subpans  of  a  case?  The  general  principle  that  holds  in 
cwm-Tior.  law  systems  using  the  English  Rule  is  that  "costs  follow  the  event";^'  that  is.  at  any  point 
iQ  which  an  adjudicatory  decision  is  made,  the  costs  associated  v.ith  that  decision  are  borne  by 
w  hoover  loses  that  decision.  Earlier  proposals  specifically  incoiporated  this  for  discovery  disputes:*' 
w  hat  about  motions  such  as  demurrers,  motions  to  dismiss  for  lack  of  junsdiction.  motions  for 
sanctioiij  under  Rule  11.  or  motions  for  s'.imman'  judgment~i.e..  the  kinds  of  motions  most  often 
brought  by  the  defendant,  and  which,  if  successitil  would  terminate  all  or  pan  of  the  case  and  thus 


'Vy  thought  e\i>n-ui:ert  Has  not  incorporated  the  prospect  .of  setilv-ment.  which  woii!d  probably  increase  'he 
p.-ebabilitx  ol  recoverv'  because  it  15  unclear  h'-v.  a  icsers  pay  ruie  would  function  under  pending  proposals  il"  a  cas« 
■•vere  :o  .settle  ratner  than  go  to  tnal. 

^':.\  thij  exiicple.  a  risk  neutral  repeat  pljyer  would  iooK  at  the  nsks  and  conclude  that  the  cipuctta  outcome  is 
A  gam  cf  S->tX>  (."0  »  S'l.OOO  -  '.Ox  S5,000):  th.ii.  .f  Hsythuia,  it  would  be  the  repeat  player  who  would  secure  the 
Lrjsaiiiuke  11.  'lie  str.?li  o.tse  situation,  no!  the  a\e.-ago  ciainiaut  toward  whom  tlus  point  was  pitched. 

^   See  \V  iisou  ft  ai..  .<^fra  note  6.  at  419. 

•^  :-ee  Fresiuent  s  Coiiacii.  iupm  note  1.  s;  15:  'When  the  coun  decides  a  discovery  motion,  the  losms  party  would 
p.;y  to  ihe  «itujer  ;!ie  cocr.-  :tna  atf.'.Ticy  tees  t'-  •  mdicfie  the  prevailing  p<isitioi)." 
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entitle  the  defendant  to  a  fee  award?    Most  summan'  judgment  motions  are  unsuccessful;^*  would 

defendants  who  made  unsuccessful  motions  for  siunmarv  judgment  be  required  to  pay  the  plaintiffs 
expenses  associated  with  opposing  the  motion  (even  if  the  defendant  eventiully  prevailed)? 
Similarly,  mosi  Rule  1 1  motions  by  defendants  are  unsuccessful;^'  would  defendants  be  ordered  to 
pay  the  plaintiffs'  costs  in  replying  to  such  motions? 

Would  the  losers  pay  rule  extend  to  all  reasonable  costs  incurred  in  prosecuting  or  defending 
a  suit,  including  court  fees,  attorney's  fees  and  expenses,  and  things  such  as  expert  witness  fees? 
The  American  Rule  includes  only  the  tirst  element  in  what  is  generally  labeled  "costs."  The  current 
proposal  extends  "costs"  to  include  the  second  element.  Jurisdictions  using  the  English  Rule 
typically  include  all  three  elements.  Litigation  invoking  medical  malpractice  or  products  liability 
in  the  United  Stales  is  tj'pically  limited  to  cases  involving  ver%-  substantial  damages:  this  reflects  the 
costs  of  bnnging  such  cases- panicularly  the  costs  of  expert  witnesses  and  related  investigation-  even 
when  the  evidence  for  liability  is  very  strong.  If  "costs"  included  expert  witness  fees,  one  might 
expect  a  sharp  increase  in  product  liability  and  medical  malpractice  suits  where  damages  were  in 
the  under  S50,000  range.  Whether  such  an  increase  would  occur  would  depend  on  whether  some 
mechanism  for  handling  the  "downside  risk"  could  be  developed. 

The  Response  of  the  Pldntiffs'  Scr 

What  could  the  plaintiffs'  bar  do  to  mitigate  the  impact  of  the  English  Rule?  Particularly 
in  the  area  of  smaller,  routine  cases,  where  liability  could  be  assessed  with  a  knowable  degree  of 


^htt  Ce.il  and  Douglaj..  SUMMARY  Jl'DGMEKT  PRACTICE  IN  THREE  DISTRICT  COURTS  (19S7). 

•^'Marshall.  JuiUer.  ana  Zemaas.  Tlie  Use  and  Impact  of  Rule  11.  86  NORTHNVESTERN  L.^W  RE\^E^^'  94J 
(1992). 
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cenainty,  the  plaintiffs'  bar  might  be  able  to  develop  some  type  of  mutual  insurance  sj'stem  that 

would  protect  litigants  from  the  downside  nsk  associated  with  a  case.  L'nder  a  reasonably  pure  fee 
shifting  system,  the  costs  of  legal  e>qpcnse  insurance  for  individuals  is  generally  quite  modest 
because  one  is  only  insuring  against  the  costs  of  losing  (since  the  other  side  will  pay  legal  e.xpenses 
it  the  insured  wms);  these  insurance  systems  employ  case  screening  procedures  that  effectively 
remove  the  doubtllil  cases.  If  the  English  Rule  \\ere  to  be  adopted  here,  one  should  e.xpect 
entrepreneurs  to  develop  similar  schemes,  perhaps  including  "post-incident"  plans  based  on  some 
percf  Jitage  of  the  recovery;  that  is.  plaintiffs  nught  be  asked  to  pay  a  higher  percentage  as  insurance 
against  having  to  pay  the  other  sides'  costs  if  they  lost  at  trial. 

In  fact,  one  could  imagine  how  a  •A'ell-opcrating  plan  would  lead  to  a  sharply  increased 
volume  of  litigation,  l'nder  the  .American  P.iile.  the  major  barrier  to  litigation  in  modest  cases  is 
the  onimgent  fee:  it  is  not  economical  for  a  contingent  foe  lawyer  to  push  modest  cases  to  trial, 
or  to  pursue  at  al!  modest  cases  that  require  substantial  time  and  resource  investments  (i.e..  medical 
inaipractice  and  product  liability).  L'nder  an  English  Rule  system,  where  the  one  shot,  risk  averse 
plaintiff  had  insurance  against  the  costs  of  losing  aad  where  the  lawyer  was  paid  based  on  the  "fee 
bhitit '  if  that  exceeded  the  percentage  of  the  recover^',  plaintiffs'  lawyer?  would  be  much  more 
inter-sied  in  pursuing  large  numbers  of  cases  that  are  not  economical  under  today's  system. 

Id  some  w  ays.  the  key  unknow  n  is  the  proportion  of  cases  in  today's  system  that  are  totally 
lacking  m  ment.  If  in  fact  a  significant  proportion  of  cases  filed  are  "frivolous."  then  the  screening 
by  the  provider  of  the  litigation  insurance  would  lead  such  cases  being  discouraged  (i.e.,  the  insurer 
would  decline  to  cover  such  case  i  because  defendants  who  strongly  believe  they  will  win  at  trial 
will  be  more  inclined  to  refuse  to  make  settlement  olTers  it  they  can  recover  their  costs  of  gomg  to 


15 

trial.   On  the  other  hand,  if  very  few  "ftivolous"  cases  are  actxially  pursued,***  then  there  will  be  few 

sUch  cases  to  be  discowaged. 

While  proponems  of  reforms  such  as  that  being  considered  here  regularly  proclaim  that  there 
are  large  numbers  of  frivolous  cases,  there  is  little  or  no  evidence,  other  than  anecdotes,  on  the 
frequency  of  such  cases.  I  regularly  hear  comments,  such  as  that  of  Professor  Rowe.  "most  lawyers 
with  experience  in  the  defense  of  civil  ca.ses— and  that  includes  myself— ■would  likely  insist  that  there 
is  sum.'  noticeable  amount  of  nuisance  litigation.""  No  doubt  nuisance  litigation  does  occur,  and 
when  it  does  occur  defense  lawyers  take  note  of  it;  but  a  "noticeable"  amount  could  be  '/;%,  1%, 
f'o,  01  10%  of  cases- it  doesn't  take  much  to  be  noticed,  particularly  for  something  thJU  is  in  fact 
quite  unusual.  Clainu  about  substantial  numbers  of  unnwritorious  lawsuits  lack  solid  foundations. 
For  e.xamplc.  last  week's  US.  Ne\\i  <5c  "'orld  Repori  made  reference  to  the  Harvard  Medical 
Practice  Study  in  New  \'ork.  suggesting  that  most  of  the  malpractice  cases  involving  patients  in  that 
study  'A  ere  v\  ithout  foundation:''  in  fact,  the  authors  of  the  original  study  slated  that  "our  lack  of 
access  to  litigation  tiles  prevented  any  detemnnation  w  hether  malpractice  claims  in  the  sample  are 
non-meiionous  (emphasis  added]. "^'  'JWerail.  we  lack  any  solid  empirical  base  for  making 
statements  about  the  proportion  of  civil  cases  or  damage  claims  that  are  frivolous. 


4P  ■ 

■  In  facT.  1  knovi  of  no  evidence  on  what  propcnion  of  cases  illed  are  arguably  frivok'uji:  the  frivolous  cdse  depste 
IS  sustained  prunari)>  throueh  ar.ecaotes. 

H.'.'Mc.  .••iipia  Lote  .  ai  ifl. 

■Hu»  I.r.;v>-o-  AcKie  ike  Lan,  U.S.  NEW.S  i  WORLD  ElEPORT.  January  30.  1995,  at  56. 

43 

'PATIENTS.    DOCTORS.    AND   LAWYERS:      MEDICAL   INJURY,   .MALPRACTICE   LITIG-VTION.   .Ort) 

PMIENT  ».\;  MPEN.^AnO.S  '.S  NEW  YORK  ( I'.^'Wl  at  7-1. 
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Regulcain^  Fees 

Administratively,  one  of  the  more  con-^lex  issues  with  any  type  of  losers  pay  rule  is  setting 
the  amounts  to  be  paid.  There  must  be  standards  for  appropriate  activities,  and  for  appropriate  rates 
to  be  applied  to  the  time  to  complete  those  activities.  Should  ther«  be  a  single  rate,  or  should  rates 
vars'  depending  upon  the  experience  and  reputation  of  the  lawyer  or  depending  on  the  nature  of  the 
case  (e.g.,  size,  complexity,  riskiness,  etc.)?  The  proposal  submitted  to  Congress  seeks  to  finesse 
one  aspect  of  the  costs  equation  by  making  one  side's  liability  (in  terms  of  time)  equal  to  that  same 
.siile's  expenditure  of  time- if  side  .\  lost  the  case,  its  liability  to  side  B  would  be  limited  to  the 
amount  of  time  that  it  spent  on  the  case,  multiplied  times  some  houriy  rate.  This  simple  solution 
IS  fraught  with  difficulties:  what  constitutes  the  time  spent  on  the  case?  Should  it  include  time 
spent  in  seftlemem  negotiations  (what  about  settlement  negotiations  before  the  filing  of  a  lawsuit)? 
What  .iboui  the  time  of  paralegals,  how  should  that  be  counted  (and  what  if  work  could  have  been 
done  by  j  paralegal  but  a  firm  did  not  have  a  paralegal?)?  The  current  bill  makes  no  reference  to 
hourly  rates:  should  an  unsuccessful  plaintiff  pay  the  high  hourly  rates  charged  by  specialist  medical 
malpractice  defense  attorneys?  Significant  litigation  over  the  fee  shifting  standards  seems  ine\nlable. 

^\'ho  will  hear  simple  disputes  over  fees  to  be  shifted?  .\s  noted  previously,  judges  in 
England  do  not  handle  rc>utine  disputes  over  tees:  such  issues  are  handled  by  taxing  masters  or 
"distnct  judges"  (roughly  equivalent  to  magistrates  or  court  commis.«ionen>).  However,  liindamental 
is^iues  of  standards  fo  be  applied  by  these  officials  are  set  by  case  law  established  by  appeals  up 
through  llif  judicial  hierarcliy,  and  even  with  these  standards  disputes  over  the  fees  to  be  paid  by 
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the  othei  ;>idc  occur  with  regularity."  Recognized  standards  for  activities  in  litigation,  and  for  the 
levels  of  fees  that  can  be  charged,  may  have  potential  benefits,  even  in  the  absence  of  a  fee  shifting 
system:  how  aver,  establishing  such  standards  can  not  come  without  substantial  costs,  both  to  the 
system  and  to  litigants  themselves.'"  One  of  the  key  elements  in  the  Rule  1 1  debate  was  that  it 
generated  substantial  satellite  litigation.  The  satellite  litigation  that  would  arise  as  part  of  a  loser- 
pays  system  would  make  the  Rule  1 1  litigation  look  like  a  drop  in  the  bucket. 

Summaiy  aud  CondiKlon 

Proponents  of  the  English  Rule  in  the  I'nited  Slates  seem  unaware  of  how  the  Rule  actually 
operates  in  England.  Rather  than  a  simple  "loser  pays"  principle,  the  Rule  is  embedded  in  a 
con^lex  web  of  factors  related  lo  the  fmanang  of  litigation.  Many  potential  and  actual  plaintiffs 
are  either  excused  from  the  threat  of  having  to  pay  the  costs  of  the  other  side  if  they  lose,  or  are 
effectively  insured  against  having  lo  pay  those  costs.  These  variations  have  substantial  implications 
lor  the  operation  of  the  English  civil  justice  system,  advantaging  some  players  and  disadvantaging 
others. 

Little  attention  has  been  paid  by  either  supporters  or  opponents  of  a  loser  pays  rule  of  how 
such  a  rule  might  interact  with  other  aspects  of  the  .American  civil  justice  system  The  most 
nbvious  is  the  percentage-based  contingent  fee  system  used  by  most  individual  litigants.  I  have 
suggested  how .  with  appropriate  insurance  schemes,  the  English  Rule  could  lead  to  an  explosion  of 


"ill  :he  word.i  of  odc  English  solicitor  conunennng  ou  the  American  interest  in  the  English  Rule.  "The  English  Rule 
has  also  resuiiod  ir  many  additional  hours  of  negotiation  and  liticuion  solely  concerned  with  .  sues  of  who  should  pay 
whoi:i.  ai:d  how  inuch";  Napier.  For  Mmix  English  Rule  Impedes  Actess  lo  Justice.  WALL  STREET  JOLTINAL 
'Seprember  24,  WV2).  at  AI?. 

Presum-iblv.  costs  associated  with  litiaatmc  cost  issues  would  bt  subiect  to  the  loser  pays  rule. 
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litigaiiv^n  Jc  areas  where  more  modest  claims  have  I'cen  precluded  because  of  the  expenses  required 
to  establish  liability.  The  American  civil  justice  system  does  not  have  in  place  standards  or 
mechanisms  for  evaluating  claims  for  costs;  such  mechanisms  are  essential  for  an  indeinnity  system 
of  operate  with  any  type  of  efficiency. 

From  afar  the  English  Rule  K>oks  to  its  supporters  as  a  mechanism  for  dealing  with  what 
some  have  described  as  the  oveily  litigious  .Xmerican.  To  its  opponents,  the  Rule  appears  as  a 
nighlmaie  that  will  deny  many  \'ictims  their  rightful  compensation  and  put  many  lawyers  into 
tinancial  crisis.  Consideration  of  both  the  Rule  in  operation  in  England  and  how  the  Rule  would 
probably  interact  with  the  elements  that  define  the  American  civil  justice  system  suggest  that  these 
hopes  and  fears  have  some  validitv'.  but  thai  a  transplanted  indemnity  system  migjit  operate  in 
fundamentally  different  ways  in  the  United  States. 

Finally,  while  I  have  only  briefly  referred  to  the  practical  problems  of  operating  a  cost 
shitrinc  system,  these  problems  are  significant.  How  will  judges  respond  to  the  need  to  establish 
through  e.xtensive  litigation  the  standards  that  will  be  necessary  to  set  fees  routinely?  Simple 
solutions,  jiich  as  limilina  'he  amount  at  risk  to  a  sides'  own  legal  e>q)enses.**  are  fraught  with 
difficulties.  For  example,  what  constitutes  the  time  spent  on  the  case?  Should  it  include  time  spent 
in  settUmcni  negotiarions  (what  about  settlement  negotiations  before  the  tiling  of  a  lawsuit';?  WTuu 
about  lime  spent  trying  to  deal  with  an  ongoing  problem  thai  ultimately  results  in  litigation?  ^Vhat 
about  the  time  of  paralegals,  how  should  that  be  counted  (and  what  if  work  could  have  been  done 
by  a  paralegal  but  a  firm  did  not  have  a  paralegal?)?  These  questions,  and  many  more,  would  have 
to  be  deali  with  for  a  cost  shifting  system  to  operate  smoothly  and  effectively. 


Th:s  IS  essentially  the  p'oposal  of  the  Presiuer.t's  C'oui.cii  oa  Competitiveness;  see  the  bills  cited  in  aote  1  mpra. 
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Mr.  MOORHEAD.  One  of  the  issues  that  has  been  brought  up  here 
relates  to  whether  we  are  going  to  scare  the  plaintiff  off  filing  suit 
if  he  doesn't  have  a  perfect  case  or  if  he  is  poor,  but  the  fact  that 
he  selects  his  own  venue,  he  can  file  in  a  State  court  or  if  he  claims 
diversity,  he  can  file  in  a  Federal  court — wouldn't  just  about  the 
same  number  of  cases  be  filed  under  the  new  rule  as  it  would 
under  the  old? 

Are  you  really  going  to  prevent  a  plaintiff  from  filing  a  case  if 
he  has  the  choice  of  whether  he  wants  to  be  under  the  English  rule 
or  whether  he  wants  to  be  under  the  system  we  have  today? 

Mr.  Kritzer.  That  presumes  that  that  choice  remains.  Most  like- 
ly, if  one  venue,  one  jurisdiction  begins  to  shifl  toward  the  English 
rule,  others  will  do  the  same.  That  is,  if  in  fact  you  could  include 
in  the  statute  a  provision  that  said  no  State  may  adopt  the  English 
rule  in  order  to  preserve  this  option  for  the  plaintiffs,  that  would 
make  sense. 

But  one  would  expect  that  if  under  Federal  jurisdiction  the  Eng- 
lish rule  were  adopted,  that  would  be  the  beginning  of  a  large  scale 
movement  in  the  direction  of  the  English  rule  among  the  State  ju- 
risdictions as  well. 

Mr.  MooRHEAD.  Except  for  that  movement,  you  wouldn't  expect 
there  to  be  a  reduction  of  cases  filed? 

Mr.  Kritzer.  If  in  fact  plaintiffs  had  the  choice  of  whether  or  not 
to  pursue  a  case  under  the  English  rule  or  not,  then  probably  not. 
I  can't  imagine  that  that  would  happen  in  the  long  run. 

Mr.  RowE.  If  I  may  add  to  Mr.  Kritzer's  answer,  I  think  we  can 
be  looking  at  this  on  two  levels:  One,  the  virtues  and  defects  of  the 
loser-pays  rule  in  general.  Usually  where  it  applies,  it  is  univer- 
sally applicable,  you  can't  get  out  from  under  it.  An  English  plain- 
tiff can't  get  out  from  under  it  by  filing  in  Wales.  The  same  rule 
governs.  There  is  where  you  have  the  concern  about  discouraging 
claims  so  that  the  idea  is  if  the  loser-pays  rule  is  generally  applica- 
ble, that  you  may  discourage  many  meritorious  claims. 

This  bill  implements  the  loser-pays  rule  in  an  unusual  way  such 
that  the  plaintiff  is  able  to  choose  whether  it  applies  when  the 
plaintiff  chooses  the  forum.  That  means  that  the  rule,  if  adopted 
as  in  this  bill,  would  probably  not  have  the  desired  effect  of  dis- 
couraging frivolous  claims.  It  would  transfer  them  to  State  court 
because  the  incentive  would  be  to  file  there  where  you  don't  have 
to  worry  about  the  loser-pays  rule,  with  no  protection  against  their 
removal  to  Federal  court  so  they  might  even  be  back  in  Federal 
court. 

One  of  the  effects  of  this  choice  is  that  it  is  so  unusual  as  a  way 
of  implementing  the  loser-pays  rule  that  while  enacting  it  would 
give  us  a  very  interesting  experiment,  it  would  not  be  an  experi- 
ment in  the  general  effectiveness  of  the  English  rule  because  of  the 
selection  effect  that  you  would  have.  The  cases  would  probably  be 
skewed  toward  stronger  ones  at  least  starting  out  in  Federal  court, 
weaker  ones  not  under  the  English  rule,  and  that  would  create — 
perhaps  not  inseparable  given  methodological  wizards  like  Profes- 
sor Kritzer,  but  nonetheless  significant — problems  in  trying  to  fig- 
ure out  what  was  the  import  of  this  experiment  for  more  general 
use  of  the  American  rule.  Nowhere  else  that  I  know  of  can  you  pick 
your  rule  when  you  pick  your  forum. 
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Mr.  MooRHEAD.  One  of  the  things,  as  you  know,  that  the  Su- 
preme Court  has  been  trying  to  do  as  well  as  the  justices  of  the 
various  circuit  courts  in  the  Federal  system  is  to  reduce  the  num- 
ber of  cases  that  are  filed  in  Federal  courts.  They  are  very  con- 
cerned that  acts  of  Congress  have  constantly  been  increasing  the 
number  of  cases  that  are  filed  to  the  point  tnat  they  feel  that  the 
Federal  courts  are  being  used  in  a  way  they  shouldn't  be  used. 
That  was  an  issue  that  came  up  with  the  Federal  Court  Study 
Committee.  Would  this  not  reduce  the  number  of  cases  perhaps 
that  were  brought  to  the  Federal  court? 

Mr.  RoWE.  It  might  somewhat,  but  very  often  these  cases,  even 
if  filed  in  State  court,  because  they  are  diversity  cases,  if  the  de- 
fendants are  from  out  of  State,  they  could  still  be  removed  to  Fed- 
eral court  so  the  reduction  might  be  fairly  small.  And  for  caseload 
reduction,  it  seems  there  are  better  ways  such  as  raising  the 
amount  in  controversy  or  even  something  as  I  believe  you  endorsed 
in  the  Federal  Courts  Study  Committee  report,  Congressman,  that 
is  not  on  the  agenda,  which  is  abolishing  the  general  diversity  ju- 
risdiction. 

Mr.  MooRHEAD.  In  the  event  defendants  had  it  transferred  to  the 
Federal  courts,  neither  side  would  be  under  this  new  English  rule 
in  this  legislation? 

Mr.  RowE.  That  is  right. 

Mr.  MooRHEAD.  One  of  the  comments  that  you  made  dealt  with 
the  fairness  of  a  plaintiff  who  had  one  of  those  cases  that  was 
about  a  60-percent  chance  of  winning  but  didn't,  having  to  pay  the 
whole  cost.  One  of  the  things  that  is  in  this  legislation  is  page  3, 
number  three,  notwithstanding  paragraphs  1  and  2,  the  court  in  its 
discretion  may  refuse  to  award  or  may  reduce  the  amount  awarded 
as  an  attorney's  fee  under  paragraph  1  to  the  extent  the  court  finds 
special  circumstances  that  make  an  award  of  attorney's  fees  deter- 
mined in  a  court  unjust. 

Mr.  RowE.  I  think  that  is  a  saving  grace.  Often,  of  course,  the 
important  incentive  effect  is  not  what  happens  after  the  fact  but 
what  someone  has  to  worry  about  when  going  in,  and  though  it  is 
important  and  I  think  a  positive  feature  of  the  bill  that  includes 
the  discretionary  factor,  it  does  mean  that  one  can't  be  sure  going 
in  and  could  still  face  the  kinds  of  discouraging  effects  that  Profes- 
sor Kritzer  talked  about. 

Mr.  Olson.  Some  European  systems  maintain  formal  exceptions 
for  some  types  of  close  cases  recognized  as  such,  cases  that  create 
new  law,  cases  that  are  reversed  on  appeal,  cases  on  which  a  panel 
of  judges  are  split.  It  would  be  appropriate  for  us  to  consider  such 
exemptions  as  part  of  the  judge's  discretion,  but  we  might  consider 
putting  in  specifics  of  that  sort  rather  than  leaving  it  to  litigation 
whether  appeal  overturns  are  automatically  entitled  to  a  neutral- 
ization of  the  fee  and  that  kind  of  thing. 

Mr.  MOORHEAD.  Congresswoman  Schroeder, 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  the  panel.  To  those  on  the  first  panel.  I  wanted 
to  say  to  both  of  them,  they  both  cited  the  McDonald's  case  but  the 
way  I  understand  loser-pays  is  McDonald's  would  have  had  to  pay 
more,  because  McDonald's  lost.  So  you  can  talk  about  the  hot  coffee 
case,  but  they  would  not  only  have  had  to  pay  the  damages,  but 
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also  the  plaintiffs  attorney's  fees,  so  I  am  not  sure  they  were  citing 
the  right  case  to  get  where  they  wanted  to  go. 

Counsel  and  I  were  thinking  maybe  we  ought  to  rename  this  the 
"enhanced  forum-shopping  bill."  One  of  the  things  that  I  took  from 
your  testimony  that  I  found  very  interesting  is,  Mr.  Rowe,  vou  said 
Japan  had  the  same  rule  but  didn't  crank  out  litigation  tne  same 
way.  Maybe  it  is  something  else  that  is  driving  litigation  here,  and 
if  we  enact  this  rule,  we  can't  expect  it  all  to  suddenly  be  reason- 
able. If  it  is  such  a  good  idea,  why  haven't  more  of  the  States  done 
it? 

I  understand  just  two  of  the  States  have  adopted  the  English 
rule,  and  one  has  a  large  group  trying  to  undo  it,  or  did  undo  it. 
So  I  guess  only  one  State,  I  guess  Alaska,  has  it.  So  if  it  is  such 
a  good  idea,  why  haven't  more  States  done  it,  and  aren't  we  also 
very  concerned  about  the  clogging  of  the  State  courts?  So  just  to 
say  this  is  how  we  dump  it  out  onto  the  State  courts  with  our  en- 
hanced forum  shopping,  I  don't  think  we  have  gotten  to  where  we 
want  to  go  if  your  message  is  you  want  to  reduce  the  number  of 
litigants. 

Mr.  Olson.  It  is  true  that  Florida  repealed  its  law  shifting  fee 
in  medical  malpractice.  However,  Arizona  has  kept  its  breach-of- 
contract  fee-shifting,  and  Alaska,  which  is  the  big  exception, 
changed  but  did  not  repeal  its  loser-pays.  This  ties  in  with  what 
Professor  Kritzer  said,  which  is  the  Federal  rules  are  taken  as  a 
beacon  for  State  rules.  The  Federal  examples  is  of  great  importance 
in  the  administration  of  the  State  systems.  The  States  are  very  re- 
luctant to  step  out  in  front. 

And  as  Professor  Kritzer  predicted,  should  the  Federal  Govern- 
ment move  toward  the  English  rule,  the  strong  constituencies  that 
are  already  very  interested  in  loser-pays  around  the  country  will 
probably  take  that  as  an  opportunity  to  press  for  it. 

The  forum-shopping  that  the  Congresswoman  pointed  out  adds  to 
the  pressure  toward  uniformity.  I  suspect  that  we  would  see  signifi- 
cant State  movement.  To  me,  this  is  among  the  most  attractive  as- 
pects of  this  Federal  initiative..  I  understand  the  two  opponents 
feel. 

Mrs.  ScHROEDER.  So  you  basically  hope  that  if  we  pass  this, 
there  won't  be  the  option  for  forum  shopping  in  a  short  period  of 
time. 

Mr.  Rowe,  I  really  appreciated  your  observations  about  rule  68 
and  rule  11  because  I  think  those  are  two  rules  and  mechanisms 
that  could  be  used  very  well  to  deter  some  of  the  frivolous  suits 
that  everybody  would  like  to  deter. 

Why  haven  t  the  States  and  the  Federal  Government  been  able 
to  use  those  rules  better? 

Mr.  Rowe.  If  I  could  go  back  briefly  to  your  previous  question 
about  the  States  not  adopting  the  English  rule,  there  has  been  a 
good  deal  of  activity  in  the  States  to  get  away  from  the  American 
you-pay-your-own-lawyer-win-or-lose  rule.  It  has  mostly  been  in  the 
direction  of  one-way  prevailing  plaintiff  rules,  often  with  some 
modifications,  to  keep  it  from  being  too  unfair  to  defendants. 

So  it  is  not  as  if  the  States  haven't  thought  about  this  and  made 
some  changes.  There  are  different  directions  in  which  they  could  go 
and  often  nave  gone.  But  I  don't  think  I  would — I  don't  think  I 
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should  spend  further  time  on  one-way  rules  because  I  think  in  the 
current  political  atmosphere,  that  would  be  a  waste  of  time. 

As  for  things  like  rule  11  and  rule  68,  rule  11  in  the  enhanced 
form  adopted  in  1983  in  the  Federal  courts  was  adopted  in  a  good 
many  State  systems.  I  know  it  has  been  adopted  but  not  much 
about  the  experience  under  rule  11.  So  they  were  trying  it.  There 
are  a  few  States  with  rule  68's  having  greater  effects.  It  does  have 
somewhat  greater  effect  in  the  Federal  system  in  civil  rights  cases 
where  it  can  stop  the  clock  on  a  plaintiffs  fee  entitlement  if  a  de- 
fendant makes  an  offer  that  the  plaintiff  rejects  and  doesn't  im- 
prove on. 

The  workings  of  such  offer  devices  do  get  fairly  complex  when 
they  get  turned  down,  and  it  gets  harder  to  reach  settlement  after 
that  because  people  get  dug  into  offers  that  they  have  already 
made.  There  has  been  work  on  this  and  a  thoughtful  proposal  by 
Judge  Schwarzer  that  came  out  recently  that  may  deserve  further 
consideration. 

But  I  guess  the  short  answer  is  that  there  has  been  some  use  of 
it,  sometimes  with  some  effect.  It  has  enough  problems  that  people 
are  still  trying  to  work  out  how  do  we  make  it  work  best  and  there 
is  still  effort  going  on  there  to  try  and  get  the  kinks  out. 

Mrs.  SCHROEDER.  Thank  you. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  MOORHEAD.  Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair. 

It  occurs  to  me  that  the — looking  at  it  from  the  standpoint  of  the 
insurance  companies  that  would  be  involved  continuously  in  what- 
ever we  finally  adopt  here  in  the  Congress,  if  loser-pays  prevails, 
isn't  there  a  possibility  that  the  insurance  company  which  is  cover- 
ing product  liability  for  a  defendant  industrial  company,  shall  we 
say,  would  have  to  raise  its  rates  almost  immediately  or  create  a 
new  base  of  rates  to  take  into  account  the  possibility  that  the  plain- 
tiff would  not  only  win  damages  but  then  the  expenses  and  fees 
that  are  attendant  to  it — is  that  a  fair  assumption,  or  would  they 
take  into  consideration  the  fact  that  given  that  there  will  be  some 
cases  where  the  plaintiff  would  have  to  pay  the  costs,  that  they 
could  possibly  reduce  rates  in  a  particular  case?  I  don't  see — I  don't 
see  that  clearly. 

Mr.  Kritzer.  The  example  in  Florida  in  the  medical  malpractice 
arena  would  suggest  that  the  cost  ultimately  to  the  insurers,  the 
doctors  and  the  insurers,  are  likely  to  be  higher  for  two  reasons: 
One,  when  they  lose  the  case,  they  are  going  to  have  to  pay  the 
other  side's  fee;  and  two,  when  they  win  the  case,  a  significant  pro- 
portion of  plaintiffs  are  going  to  be  judgment-proof  and  they  will 
not  be  able  to  collect  their  fee. 

In  Alaska,  the  greatest  effect  has  been  that  the  plaintiff  with  lit- 
tle resources  is  not  deterred,  apparently,  at  all  because  they  have 
nothing  to  lose. 

Mr.  RowE.  And  the  further  effect  shown  by  the  best  empirical 
study  is  that  probably  while  somewhat  fewer  cases  may  have  been 
brought  in  Florida  on  medical  malpractice,  in  the  cases  that  were 
brought,  they  were  more  likely  to  go  to  trial  rather  than  settle  and 
the  trials  were  more  expensive.  People  fought  them  harder  because 
of  the  higher  stakes  on  fees.  So  we  might  not  necessarily  be  cutting 
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expenses  on  litigation  given  the  incentives  created  once  you  get 
past  the  point  of  filing. 

Mr.  Olson.  I  hope  we  can  somehow  harmonize  the  different  and 
opposing  theories  of  which  disaster  will  befall  the  country  if  loser- 
pays  is  enacted.  On  the  one  hand,  we  are  told  that  it  will  choke 
off  huge  numbers  of  legitimate  claims  that  currently  go  forward 
that  no  one  will  sue  in  a  vast  range  of  situations  and  those  who 
do  sue  will  have  to  take  much  smaller  settlements.  On  the  other 
hand,  we  are  told  there  will  be  actually  more  litigation  and  the 
number  of  suits  will  go  up. 

The  Florida  experience  I  find  important  in  harmonizing  them.  I 
gather  that  because  of  a  combination  of  bad  drafting  and  unsympa- 
thetic judicial  administration,  it  was  a  botch,  a  disaster.  The  fees 
awarded  to  prevailing  lawyers  were  extraordinary  bonanzas  not  re- 
lated to  the  actual  number  of  hours  they  put  on  the  case  and  seem- 
ingly meant  to  punish  the  doctors  for  having  resisted.  Meanwhile 
strong,  small  claims  were  encouraged,  which  up  to  a  point  is  a  de- 
sirable feature  of  a  rule  loser-pays.  Unfortunately,  once  the  strong 
small  claims  got  into  court,  they  were  run  by  the  lawyers  for  maxi- 
mum hours  because  there  was  no  mechanism  of  offer  of  settlement 
which  could  make  the  lawyer  accept  a  reasonable  settlement  offer. 

Without  such  a  mechanism,  the  lawyer  had  a  reason  to  take  the 
case  all  the  way  to  trial  to  maximize  the  fee  award;  hence  the  high- 
er number  of  trials;  hence  the  higher  litigation  costs.  We  should  not 
encourage  turning  down  of  a  good  settlement  if  you  are  a  plaintiffs 
lawyer,  in  our  bill  here,  and  I  think  we  don't  have  to. 

Mr,  Gekas.  No,  I  am  still  trying  to  look  at  it  from  the  standpoint 
of  the  premiums  that  have  to  be  paid  by  people  in  business  and  in 
the  professions,  and  there  I  thought  that  one  of  our  goals  was  to 
try  to  reduce  the  cost  of  insurance  to  industrialists,  to  product 
manufacturers,  to  professionals,  to  reduce  their  premiums  so  that 
that  attendant  mitigation  of  costs  could  lead  to  lower  health  care 
costs,  lower 

Mr.  Olson.  All  I  ask  is  that  we  compare  profession  and  profes- 
sion, industry  by  industry,  sector  of  economy  by  sector  of  economy: 
what  do  people  pay  in  the  United  States  for  insurance  against 
being  sued  and  what  do  they  pay  in  comparable  industrial  coun- 
tries? When  you  look  at  those  numbers,  the  amounts  they  pay  over- 
seas look  like  the  rounding  errors,  the  ultra  digits  dropped  by  the 
Intel  chip,  compared  with  the  amounts  we  pay  in  this  country. 

Sometimes  it  is  the  same  insurance  companies  insuring  the  same 
professions,  doctors,  accountants,  whatever  they  may  be.  They  pay 
drastically  less  than  we  do  in  those  other  countries.  Maybe  loser- 
pays  is  not  the  sole  reason,  but  I  think  it  is  a  crucial  one  and  would 
argue  so  at  length. 

Mr.  RowE.  The  effect  on  costs  and  rates — it  is  hard  to  be  sure 
because  you  have  effects  that  do  go  in  opposite  directions,  and  the 
question  is  how  strong  are  the  effects  in  the  opposite  directions. 
Some  claims  might  be  deterred,  some  claims  that  should  be,  some 
claims  that  shouldn't  be,  from  being  brought  in  the  first  place. 

Once  they  are  in  the  door,  then  you  have  the  question  of  the  ef- 
fects on  how  likely  they  are  to  go  to  trial  as  opposed  to  settling  be- 
fore trial;  if  they  go  to  trial,  how  expensive  are  the  trials;  and  then 
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if  you  get  a  judgment,  who  has  to  pay,  whether  the  defense  side 
can  collect  attorney  fee  liability  from  a  losing  plaintiff. 

One  of  the  problems  that  might  arise  under  most  loser-pays  pro- 
posals as  they  exist  in  England  or  might  be  enacted  in  the  United 
States  is  that  they  end  up  in  practice  somewhat  one-way  for  pre- 
vailing plaintiffs — not  entirely — ^because  losing  defendants  do  have 
the  money  to  pay,  they  aren't  worth  suing  in  the  first  place  unless 
they  have  the  money  to  pay,  and  a  judgment  for  damages  plus  the 
attorney  fee,  the  defendant  does  have  to  pay  it.  Whereas  often  on 
the  plaintiff  side — not  always  but  often — it  is  difficult  to  collect 
from  a  plaintiff  without  substantial  assets.  So  the  insurance  com- 
pany would  have  to  consider  the  net  of  those  effects  and  would 
probably  wait  for  some  experience  to  see  what  its  costs  would  be. 

If  you  are  looking  for  a  sure  answer  in  advance  of  what  the  ef- 
fects would  be,  I  wouldn't  trust  anyone  who  says  they  could  give 
it  to  you. 

Mr.  Gekas.  I  have  no  further  questions  at  this  time. 

Mr.  MooRHEAD.  Mr.  Berman. 

Mr.  Berman.  Thank  you,  Mr.  Chairman.  It  is  a  very  interesting 
discussion.  I  have  a  few  questions  I  would  like  to  ask. 

First  of  all,  is  it  fair  to  say  that  the  diversity  jurisdiction  is  es- 
sentially about  tort  cases  and  contract  disputes  and  that  that  is  the 
vast  m^ority  of  the  kinds  of  cases  you  would  have  where  either  the 
plaintiff  would  sue  or  the  defendant  would  remove  under  section 
1332? 

Mr.  RowE.  I  think  that  accounts  for  the  large  majority. 

Mr.  Berman.  In  a  contract  case,  could  not  the  contract  between 
the  parties  provide  this  kind  of  a  losers-pay  provision  in  any  event? 

Mr.  RowE.  It  could,  it  often  does.  Under  California  law,  even  if 
it  is  a  one-way  provision  in  a  contract,  it  is  turned  by  operation  of 
California  statute  into  a  loser-pays  provision  if  attorney  fee  provi- 
sion is  in  there  at  all.  Yes,  parties  can  elect  in  advance  in  their  con- 
tracts to  make  them  loser-pays  and  often  do. 

Mr.  Berman.  So  as  to  the  question  of  commercial  disputes  and 
frivolous  suits  for  breach  of  contract,  the  power  is  within  the  par- 
ties to  remedy  that  problem  through  the  contract? 

Mr.  Olson.  They  may  not  be  able  to  duplicate  the  way  a  system 
run  by  the  courts  would  work  but,  yes,  they  can  certainly  duplicate 
a  first-order  effect. 

Mr.  Berman.  It  is  an  interesting  pilot  project  but  not  so  much 
in  loser-pays.  With  the  exception  of  the  very  heeled  plaintiff  in  the 
tort  case  who  has  a  very,  very  high  likelihood  of  prevailing,  what 
this  really  is  a  test  case  of  is  diversity  jurisdiction  for  defendants 
only,  and  unless  we  can  assume  that  it  will  soon  follow  that  States 
will  quickly  adopt  this  rule,  I  don't  understand  exactly  what  we 
think  we  are  going  to  show  from  this,  other  than  a  high  propensity 
to  keep  those  tort  cases  in  State  courts. 

Mr.  RowE.  I  am  not  sure  it  would  be  limited  to  defendants  only. 

Mr.  Berman.  The  removal. 

Mr.  RowE.  Of  course  they  wouldn't  get  to  take  advantage  of 
loser-pays  by  removing  the  way  the  bill  is  drafted. 

Mr.  Berman.  I  understand.  They  are  going  to  lose  and  may  want 
to  lose — well,  they  are  not  going  to — they  may  have  their  own  rea- 
sons for  wanting  to  go  to  Federal  court.  It  will  not  recapture  loser- 
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pays  to  remove  to  Federal  court.  I  am  not  sure  what  you  are  get- 
ting at  other  than  changing  the  whole  nature  of  the  diversity  juris- 
diction. 

Why  wouldn't  it  make  more  sense  to  repeal  the  diversity  jurisdic- 
tion tnan  to  take  this  approach? 

Mr.  RowE.  There  is  a  further  effect  because  the  entitlement  to 
loser-pays  fees,  as  I  read  the  bill  and  some  of  the  cases  dealing 
with  how  statutes  dovetail  with  rule  68,  rule  68  would  not  affect 
the  loser-pays  fee  entitlement  under  this  bill  and  that  means  that 
the  fee  entitlement  stays  tied  to  the  liability  outcome  and  is  not  af- 
fected by  whether  the  plaintiff  wins  big  or  wins  small  on  damages. 

So  some  plaintiffs  with  very  strong  cases  on  liability,  even  if  they 
were  not  very  well-heeled,  if  you  nave  a  sure  thing  but  a  very 
doubtful  case  on  whether  it  involves  large  damages  could  be  tempt- 
ed to  file  in  Federal  court,  they  have  nothing  to  lose.  And  what 
kind  of  case  fits  the  characteristics  I  have  just  described?  Sure 
thing  on  liability  but  very  iffy  on  large  damages,  whiplash. 

Mr.  Herman.  Or  McDonald's  coffee. 

Mr.  RowE.  Cases  that  are  a  sure  thing  on  liability  but  not  on 
damage.  The  whiplash  plaintiff  hit  in  a  rear-ender  which  is  clearly 
defendant's  fault  would  have  every  reason  to  file  in  Federal  court. 

Mr.  Herman.  In  the  legal  aid  situation  you  have  described  in 
Great  Britain  where  a  higher  percentage  of  the  average — a  higher 
percentage  of  cases  are  covered  by  legal  aid.  Are  the  clients  there 
subject  to  loser-pays? 

Mr.  Olson.  Basically,  no. 

Mr.  Berman.  So  that  essentially  by  custom  or  by  law,  there  is 
an  exemption  for  people  who  cannot  afford  to  hire  their  own  attor- 
ney? 

Mr.  Kritzer.  That  is  basically  correct. 

Mr.  Berman.  This  bill  has  no  such  exemption? 

Mr.  Kritzer.  That  is  correct. 

Mr.  Berman.  And  separate  from  that,  legal  aid  societies  here  are 
prevented  from  handling  cases  on  a  contingency  basis? 

Mr.  Kritzer.  Legal  services  corporations  are  not  essentially  per- 
mitted to  handle  cases  that  would  otherwise  be  permitted  to  be 
handled  by  priority  lawyers  on  contingency  basis. 

Mr.  Berman.  So  if  we  were  going  to  make  this  change  and  recog- 
nize the  unfairness  of  how  it  works  for  a  defendant  who  essentially 
has  no  marginal  income  or  savings  on  what  he  or  she  makes,  you 
would  want  to  exempt — if  you  equate  or  make  it  similar  to  the 
English  rule,  you  would  exempt  in  effect  low-income  or  moderate- 
income  plaintiffs  from  this  rule? 

Mr.  Olson.  That  would  not  actually  be  what  one  would  do  in 
order  to  get  an  equivalent  for  a  couple  of  reasons.  According  to  Pro- 
fessor Kntzer's  paper  I  believe  the  British  legal  aid  system  rep- 
resented 28  percent  of  personal  injury  plaintiffs  in  a  recent  survey. 
One  feature  of  their  legal  aid  scheme  is  that  it  screens  out  what 
it  finds  to  be  weak  claims  by  its  clients.  American  defendants  only 
wish  there  were  some  equivalent  screening  in  the  cases  filed 
against  them.  A  more  important  reason  is  the  British  offer  into 
court  rule,  which  influents  the  reason  not  to  include  incentives  of 
even  the  most  impecunious  plaintiff.  This  rule  is  tremendously 
powerful  in  Britain  and  some  version  of  it  here. 
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The  British  defendant,  as  I  understand  it,  can  make  such  an 
offer  to  a  legal-aid-assisted  plaintiff  saying:  a  reasonable  offer  is 
5,000  pounds  on  this.  If  you  continue  to  litigate  against  me  and  get 
3,000  pounds,  there  will  be  a  deduction  from  that  award  of  3,000 
pounds  based  on  the  legal  costs  you  inflicted  on  me.  As  I  under- 
stand it,  legal  aid  has  to  pay  attention  to  those  offers.  It  can't  just 
ignore  them. 

Mr.  Herman.  I  do  find  it  interesting  in  this  bill  that  there  is  a 
loser-pays  provision  in  the  securities  section  but  it  is  not  capped  at 
the  fees  charged  to  the  nonprevailing  party  so,  ironically,  we  have 
twisted  around  against  what  I  assume  might  be  the  most  well- 
heeled  defendants,  there  is  no  protection  for  the  plaintiff  that  they 
will  not  be  hit  with  a  fee  bigger  than  the  amount  that  they  might 
have  reasonably  been  charged  by  their  lawyer  if  it  was  not  on  a 
contingency  basis,  whereas  in  these  other  cases  you  do  have  that 
protection  for  the  defendant. 

One  other  thing  and  I  will  finish  and  then  ask  for  your  comment. 
This  whole  question  of  shouldn't  there  be,  and  I  guess  you  have 
spoken  to  it — wouldn't  you  agree  that  we  should  have  some  stand- 
ards to  give  the  judge  for  reducing  the  amount  of  fees  to  be  award- 
ed to  the  prevailing  party  based  on  personal  ability  to  pay,  on 
closeness  of  the  case,  laying  out  some  of  the  factors  in  the  statute 
rather  than  just  sort  of  delegating  to  the  judge  this  very  loose, 
vague,  discretionary  ability  which  could  end  up  with  massively  dif- 
ferent results  in  different  courts? 

Mr.  Kritzer.  I  think  you  would  probably  reduce  the  disparity  in 
results  across  courts  but  I  doubt  if  you  would  reduce  the  amount 
of  satellite  litigation  over  those  questions.  The  interpretation  of 
those  points  in  specific  cases  would  become  subject  to  substantial 
litigation. 

Mr.  RowE.  There  are  some  guidelines  in  rules  like  that  in  Alaska 
that  recently  got  revised,  so  there  are  places  to  look  for  guidance 
to  Federal  judges  about  what  is  done  in  some  other  systems.  Back 
to  your  point  about  the  securities  title,  very  oflen  securities  litiga- 
tion is  class  litigation  in  which  the  plaintiff  can  expect  only  a 
smallish  share  of  the  recovery  yet  probably  the  loser-pays  liability 
would  be  100  percent  on  the  named  representatives.  It  is  very  hard 
to  collect  from  unnamed  members  of  a  class,  so  the  leverage  would 
be  even  compounded  above  what  you  described. 

Mr.  Kritzer.  Canada  made  efforts,  Ontario  in  particular,  to  deal 
with  the  class  action  problem  because  it  poses  all  sorts  of  dilemmas 
in  that  setting  because,  do  you  impose  those  fees  on  the  single  lead 
plaintiff  or  do  you  spread  it  in  some  way. 

Mr.  Olson  Not  to  read  the  minds  of  those  who  drafted  the  secu- 
rities portion,  my  guess  is  that  they  view  that  area  of  law  as  a  com- 
mercialized area  of  litigation  where  the  lawyers  are  in  charge  as 
the  real  parties  interest.  There  would  not  be  the  same  kinds  of. 
hardships  involved  as  there  might  be  in  a  area  where  most  of  the 
complainants  are  genuine  individuals  who  sought  to  sue. 

You  raise  a  point  as  far  as  precedent  for  how  the  courts  would 
administer  this.  I  agree  about  the  desirability  of  some  details  on 
what  constitutes  exemptions  and  what  doesn  t.  We  have  a  rather 
rich  body  of  existing  precedent,  rich  if  problematic,  in  the  hundreds 
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of  one-way  fee-shifting  statutes  that  have  been  enacted  over  many 
years. 

As  I  understand  it,  these  one-way  fee-shifting  statutes — which  of 
course  impose  on  defendants  with  strong  cases  the  risk  of  losing  on 
a  fluke  and  pay  two  fees — very  seldom  contain  any  provision  saying 
that  the  fee  shift  will  be  suspended  for  a  close  case  or  a  reasonable 
40  percent  chance  of  having  prevailed.  Maybe  that  needs  to  change 
as  we  change  the  other  things. 

Mr.  MooRHEAD.  Mr.  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Gentlemen,  good  to  have  you  all  with  us,  particularly  Professor 
Rowe  who  is  just  down  the  road  from  my  district  in  Carolina.  Let 
me  talk  about  the  Contract  With  America,  which  has  brought  us 
here  today. 

Much  has  been  said  about  that  Contract.  Many  people  have  for- 
gotten that  the  Contract  didn't  guarantee  enactment  of  any  of  the 
provisions.  The  Contract  is  a  promise  that  things  will  be  brought 
to  the  House  floor  for  an  open  and  disclosed  vote.  The  reason  that 
is  so  noteworthy  is  that  in  the  past  we  had  difficulty  getting  these 
controversial  provisions  to  the  floor.  I  probably  will  support  most 
of  the  Contract,  but  I  have  some  problems  with  the  loser-pay  fea- 
ture, and  let  me  share  those  with  you  if  you  will. 

The  word  "disincentive"  plagues  me.  Professor  Rowe,  you  touched 
on  it  with  your  strict  liability  illustration.  Professor  Kritzer 
touched  on  it  very  illuminatingly  in  your  hypothetical  with  the  fic- 
titious plaintiff,  Mr.  Smith.  That  is  going  to  result  in  disincentive 
to  initiate  lawsuits.  I  will  be  first  to  admit  that  abuse  occurs  when 
frivolous  lawsuits  are  initiated  and  litigation  ensues. 

Innocent  defendants  suffer  in  these  situations.  And  to  impose  a 
loser-pays  penalty  exclusively  upon  those  who  are  guilty  of  this 
abuse  would  be  a  fine  result.  The  problem  is,  we  don't  have  that 
exclusivity  present  here.  And  I  just  fear  that  the  loser-pay  is  going 
to  be  a  disincentive  to  those  who  file  and  who  initiate  their  law- 
suits and  who  become  involved  in  the  ensuing  litigation  who  do  so 
in  good  faith.  That  is  my  opening  sermon.  Let  me  put  a  question 
to  you  gentlemen  if  I  may. 

In  this  town,  when  I  see  legislation  being  discussed,  I  look  not 
so  much  at  what  is  before  me  but  what  may  be  before  me  next  ses- 
sion or  the  next  session.  Having  said  that,  loser-pay  now  provides 
that  the  loser  makes  restitution  for  the  attorney's  fees  incurred  by 
the  prevailing  party  or  the  winner  in  that  case. 

WTiat  bothers  me  is  somewhere  down  the  road  we  may  enlarge 
that  to  include  additional  costs.  This  confines  it  to  fees.  I  am  con- 
cerned about  the  door  being  ajar,  with  the  nose  of  the  camel  being 
under  the  tent.  Talk  to  me  and  assuage  my  pain  about  this. 

Mr.  Rowe.  These  are  not  the  nose;  fees  are  the  big  item,  they  are 
the  big  ticket.  I  can't  think  of  anything  else  out  there,  especially 
in  light  of  the  figures  you  were  hearing  about  lawyers'  costs  from 
the  first  panel,  that  poses  a  camel's  nose  under  the  tent  danger. 
This  is  both  humps.  The  lawyers'  fees  are  much  the  largest  part. 

Mr.  Olson  was  mentioning  that  another  possible  item  is  expert 
witness  fees,  which  can  be  significant  but  tend  not  to  be  anywhere 
nearly  as  large  as  lawyers'  fees  in  most  cases.  Congress  has  actu- 
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ally  approved  the  award  of  expert  witness  fees  in  some  cases  under 
existing  Federal  fee  shifting  laws. 

Mr.  Coble.  I  recognize  that  fees  constitute  most  of  the  meal  but 
I  can  see  added  condiment  involving  cost  that  could  be  at  least  un- 
comfortable to  a  person  of  modest  means. 

Mr.  Olson.  Once  one  starts  trying  to  make  people  whole  in  this 
way;  it's  true  that  one  starts  noticing  that  one  hasn't  actually  made 
them  fully  whole.  They  are  still  out  many  tens  of  thousands  of  dol- 
lars in  other  expenses,  not  to  mention  the  interference  with  their 
business  and  personal  life,  the  pain  and  suffering,  if  you  will,  of  the 
reputational  damage. 

Each  of  the  foreign  systems  is  different.  Some  do  reimburse  ex- 
pert witness  fees,  I  believe,  on  a  two-way  basis,  not  just  one  way. 
But  it  may  be  reassuring  to  note  that  none  of  the  foreign  systems 
came  to  an  equilibrium  at  reimbursing  more  than  100  percent  of 
even  the  economic  costs.  Sweden  and  Norway  reimburse  you  for  the 
time  and  energy  of  showing  up  at  court  appearances  which  you  are 
a  prevailing  litigant,  but  by  and  large  these  countries  do  not  fully 
reimburse  out-of-pocket  costs.  They  g^ve  lawyers'  fees  but  not  other 
things  or  they  give  half  your  lawyers'  fees  plus  other  costs.  They 
have  stopped  there  for  a  good  reason,  which  is  if  you  allow  gola- 
plating  of  the  reimbursement  requests,  you  get  a  lot  of  other 
abuses. 

Mr.  Kritzer.  In  England,  in  fact,  typically  the  costs  cover  the 
whole  gamut  of  costs  involved  in  a  case.  But  there  are  fairly  strict 
guidelines  on  what  costs  are  allowable  in  terms  of  the  amounts 
that  can  be  allowed  for  certain  kinds  of  activities,  both  of  lawyers 
and  of  experts. 

Mr.  Coble.  I  don't  want  to  portray  the  role  of  prophet  of  doom 
and  gloom  but  this  is  the  purpose  of  the  hearing  is  to  touch  every 
base. 

One  final  question  involving  the  contingency  fee  situation.  I  was 
going  to  ask  the  gentlemen  from  California  and  Minnesota  who 
were  here  earlier  about  this.  I  presume  that  the  purpose  for  this 
is  to  sanitize  the  testimony  and  be  sure  that  we  only  receive  objec- 
tive and  unbiased  testimony  which  is  noteworthy  and  desirable, 
but  I  think  we  assume  that  risk,  gentlemen,  with  witnesses  who 
would  regularly  be  paid  by  either  party. 

If  you  have  a  witness  who  takes  the  stand  and  he  or  she  is  going 
to  be  paid  by  either  party,  we  assume  the  risk  there  of  having  testi- 
mony that  is  not  completely  objective,  do  we  not?  Am  I  missing 
something  here  on  this  phase? 

Mr.  Kritzer.  I  am  not  aware  of  large  numbers  of  cases  where 
witnesses  are  in  fact  paid  on  a  contingency  basis.  I  may  just  not 
have  heard  of  them.  But  I  think  you  are  correct  that  experts  tend 
to  exist  on  one  side  of  a  case  or  the  other  and,  in  some  cases,  to 
be  repeat  players  and  they  know  or  can  know  that  appearing  in  the 
future  depends  upon  what  they  say  this  time  around.  I  think  that 
is  probably  more  of  an  issue  than  contingent  fees  being  paid  to  ex- 
pert witnesses. 

Mr.  Olson.  The  problems  with  expert  testimony  go  far  beyond 
that  of  witnesses  who  are  collecting  contingent  compensation.  That 
is  I  think  why  the  bill  includes  other  and  usually  considered  more 
important  parts  of  the  expert  witness  process. 
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One  point  on  British  fees.  The  British  taxing  masters,  as  they 
are  called,  are  generally  considered  skinflints  who  will  not  reim- 
burse your  lawyer  as  much  as  you  actually  would  have  paid.  They 
have  found  over  time  that  is  the  way  to  do  it. 

Mr.  RowE.  One  of  the  things  that  has  gotten  more  consideration 
in  response  to  the  problem  you  are  talking  about  is  greater  use  of 
court-appointed  experts,  and  the  Federal  Judicial  Center  has  been 
looking  at  various  ways  of  enhancing  this.  There  are  other  efforts 
out  there  to  make  sure  the  witnesses  are  not  only  qualified,  but 
trying  to  get  some  that  are  more  likely  to  be  impartial. 

Mr.  Coble.  Certainly  I  would  promote  and  endorse  that  as  well. 
Is  it  a  problem,  and  I  am  not  talking  about  boilerplate  expert  wit- 
nesses now,  but  is  it  a  problem  that  witnesses  appear  and  receive 
no  compensation  and  then,  dependent  upon  the  result,  receive  con- 
tingency fees  for  their  serving? 

Mr,  RowE.  I  am  not  aware  of  that  being  a  widespread  problem. 
For  one  thing,  as  counsel  for  a  side  presenting  a  witness,  I  wouldn't 
have  such  an  arrangement  because  ordinarily  the  fee  arrangement 
of  the  witness  is  subject  to  being  brought  out  in  testimony.  To  say 
that  a  witness  is  getting  an  hourly  payment  from  one  side  is  some- 
thing that  doesn't  enormously  undermine  the  credibility  of  a  wit- 
ness. 

But  if  it  comes  out  in  testimony  that  a  witness  is  getting  paid 
only,  if  or  a  larger  amount  if,  the  side  for  which  the  witness  is  tes- 
tifying prevails  seems  to  me  the  kind  of  thing  that  would  make  any 
jury  enormously  skeptical. 

Mr.  Coble,  This  is  a  fragile  course. 

Thank  you,  gentlemen.  Good  to  have  you  with  us. 

Mr.  Olson.  If  I  could  add  one  point.  If  you  call  the  American 
Medical  Association,  they  will  provide  you  with  interesting  mate- 
rial on  the  problem  of  contingently  paid  medical  witnesses  and  the 
controversy  over  whether  that  should  be  barred  by  ethical  rules  of 
the  medical  profession. 

Mr.  Moorhead.  Mr.  Bono. 

Mr.  Bono.  Thank  you  very  much.  I  am  certainly  not  a  lawyer, 
so  I  will  ask  a  few  questions,  but  they  are  going  to  be  far  more 
basic. 

Mr.  Coble.  Don't  say  that  so  proudly,  Mr.  Bono. 

Mr.  Bono.  First  of  all,  I  just  want  to  establish  something,  and 
I  assume  the  point  of  what  we  are  doing  today  is  to  try  to  seek 
more  equity  in  the  legal  system  in  the  area  that  we  are  talking 
about. 

Would  that  be  a  correct  assumption? 

Mr.  RowE.  Equity  and  also  appropriate  incentives  for  people's 
litigation  conduct  and  the  cost  of  litigation,  equity  and  incentives, 
I  would  say.  How  it  affects  people's  behavior  in  suing,  settling. 

Mr.  Bono.  Why  people  are  suing.  The  second  question  I  would 
ask  Mr.  Kritzer  and  Mr.  Rowe  is,  would  you  agree  that  the  current 
system  isn't  working  or  providing  equity? 

Mr.  Kritzer.  I  wouldn't  agree  with  that.  I  don't  think  we  really 
know  for  sure.  For  example,  we  know  little  or  nothing  about  the 
frequency  of  frivolous  cases.  We  have  talked  typically  about  how 
much  more  litigation  there  is  in  the  United  States.  The  assumption 
is  we  are  the  ones  that  are  wrong.  Perhaps  there  are  situations  in 
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which  there  are  cases  where  there  should  be  Htigation,  but  they  do 
not  occur  in  other  countries.  So  I  am  not  fully  convinced  that  it  is 
out  of  control. 

A  lot  of  the  statistical  indicators  show  declining  numbers  of  cases 
in  a  variety  of  arenas,  declining  verdicts,  et  cetera. 

Mr.  Bono.  So  you  are  not  particularly  seeking  reform  from  the 
system  that  we  have  currently? 

Mr.  RowE.  I  would  say  that  we  have  problems  but  there  are  also 
other  efforts  to  try  to  address  them  such  as  rule  11  in  the  Federal 
courts,  various  reforms  of  discovery  undertaken — not  always  popu- 
lar with  this  body — but  continuing  efforts  to  say  what  is  going 
wrong  and  how  do  we  fix  it.  Is  everything  perfect?  No,  but  there 
are  lots  of  efforts  out  there  to  get  it  right. 

Mr.  Bono.  Just  a  broad  term  again.  Would  the  contention  on  this 
bill  be  that  we  are  just  reversing  the  equity  now  going  from  one 
side,  say  the  rich  to  the  other  side,  to  the  poor?  Is  that  the  theme 
of  the  problem  with  this  bill  or  is  it  the  intricate  portion  of  the  bill 
that  has  different  details  that  don't  seem  to  work? 

Mr.  Olson.  It  sets  a  different  balance  on  both  sides.  It  encour- 
ages some  plaintiffs'  cases  and  some  defendants'  cases.  To  my 
mind,  we  have  gotten  badly  out  of  balance  in  the  power  we  have 
given  the  litigant  with  a  very  longshot  on  either  side.  I  think  it 
would  help  to  rectify  that  imbalance. 

Mr.  Kritzer.  One  thing  we  don't  know  a  lot  about  is  the  amount 
of  selectivity  and  screening  that  goes  on  on  the  part  of  lawyers. 
There  is  an  assumption  that  lawyers  will  bring  any  case  that  is 
brought  to  them  or  they  will  go  out  and  find  the  cases  if  they  are 
not  brought  in.  There  is  a  little  bit  of  evidence  that  suggests  that 
in  a  variety  of  arenas  lawyers  turn  down  vastly  more  cases  than 
they  ever  accept. 

Mr.  RowE.  And  there  is  a  strong  incentive  to  do  so  from  the  con- 
tingent fee,  because  33  percent  of  a  loser  is  zero. 

Mr.  Bono.  Are  you  questioning  the  assumption  that  some  law- 
yers would  sue  haphazardly  for  a  matter  of  economics? 

Mr.  RowE.  I  do  in  some  cases. 

Mr.  Olson.  I  take  the  opposite  side.  I  believe  the  economic  cal- 
culation for  a  contingency-fee  lawyer  is  often  to  file  dubious  cases 
because  of  settlement  offers. 

Mr.  Bono.  Let  me  tell  you  what  I  do  know  about.  I  was  a  mayor 
for  4  years  in  a  city  and  every  other  week  we  would  have  a  closed 
session  to  handle  litigation.  And  it  was  an  interesting  process.  I 
kind  of  felt  like  the  soldiers  in  Gallipoli  when  they  had  to  get  out 
of  the  trenches  and  knew  they  were  going  to  be  shot  down.  And 
what  we  did  is  we  went  over  all  the  lawsuits  that  occurred  in  that 
period. 

And  I  would  say — oh,  gosh,  I  will  be  conservative — 90  percent  of 
the  time  we  could  win  the  lawsuits.  But  because  of  the  costs  and 
because  of  what  we  would  have  to  go  through  to  win  the  lawsuits, 
and  why  it  would  cost  the  taxpayers  exceedingly  more,  we  would 
settle. 

And  I  can  guarantee  you,  you  don't  have  some  facts  in  that  area. 
In  fact,  usually  just  in  our  district  there  were  lawyers  there  just 
lining  up  and  gunning  us  down  and  that  was  their  game  and  they 
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knew  it  very  well  and  we  knew  it  very  well.  And  it  did,  in  fact, 
exist  just  so  clear  your  mind. 

Mr.  Kritzer.  I  nave  no  doubt  that  such  cases  do,  in  fact,  exist. 
But  the  percentage  of  cases  on  the  court  dockets  that  fall  into  those 
categories,  there  is  little  or  no  evidence  as  to  what  percentage  those 
are.  It  could  be  that  the  city  was  seen  as  an  easy  target,  that  the 
city  would  stand  up  and  fall  over. 

Mr.  Bono.  I  would  submit  that  cities,  if  you  went  into  cities,  and 
my  city  is  just  one  in  our  district.  There  are  several,  and  I  would 
submit  that  all  the  cities  went  through  the  same  pain  that  I  went 
through  as  the  mayor.  And  that  that  game — and  I  call  it  a  game — 
did,  in  fact,  exist  and  does  exist  and  it  makes  you  want  to  cry  be- 
cause there  is  nothing  you  can  do  about  it  except  get  out  of  the 
trench  and  get  shot. 

So  I  just  want  to  say  that  I  think  you  are  mistaken.  In  fact,  I 
am  sure  you  are  mistaken  if  you  are  going  to  accept  the  notion  that 
we  have  equity  now  in  the  legal  system  in  the  way  it  is  structured. 

And  I  am  sure  that  if  all  those  cases  I  had  to  deal  with  every 
other  week,  if  the  liability  was  on  the  suer,  we  would  probably 
have  had  about  90  percent  less  of  those  lawsuits. 

So,  I  tliink  the  goal  here  is  bipartisan.  I  think  the  goal  here  is 
to  try  to  get  a  better  method.  And  I  think  the  goal  here  is  to  try 
to  save  the  taixpayers'  money.  And  I  submit  to  you — and  again,  I 
don't  have  the  depth  of  knowledge  that  you  do  in  law — that  games 
and  frivolous  lawsuits  exist  extensively.  And  if  it  isn't  stopped  soon, 
anyone  can  become  a  target. 

And  I  will  take  it  one  more  step.  When  you  become  a  known  per- 
sonality, one  of  the  other  things  you  have  to  be  fearful  of  is  you 
become  a  target  constantly.  And  so  most  of  my  life,  I  had  to  give 
great  attention  to  what  I  did  so  that  someone  could  not  sue  me.  So 
I  had  to  carry  a  lawyer  in  my  pocket  at  all  times. 

And  again,  I  say  that  is  a  failure  in  the  system  and  that  to  not 
put  a  reality  on  that  is  a  mistake.  And  so,  the  particulars  are  right 
here;  maybe  they  are  not.  But  I  say,  generally,  we  have  to  make 
these  changes  and  we  have  to  make  them  soon  because  this  coun- 
try is  being  abused.  And  for — the  reason  I  am  here  and  have  this 
job  is  to  stop  being  abused  and  having  the  public  and  the  taxpayers 
and  myself  be  abused,  thank  you. 

Mr.  MOORHEAD.  Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman.  I  am  not  sure  who  I  want 
to  direct  this  to.  I  apologize  that  I  was  not  able  to  be  back  for  the 
beginning  of  your  opening  statements,  but  this  is — who  among  you, 
if  any,  has  the  information  as  to  what  percentage  of  the  manufac- 
tured costs  that  are  devoted  to  product  liability  or  allocated  to 
product  liability  for  a  specific  industry  that  you  can  compare  Unit- 
ed States  product  liability  costs  to  German,  to  Japanese,  to  Eng- 
lish, or  Western  Europe  or  if  you  could  give  me  some  idea. 

Mr.  Olson.  I  can  undertake  to  get  some  figures  relatively  rapidly 
if  there  is  a  chance  of  entering  thevti  in  the  record  or  providing 
them  to  your  office. 

Mr.  Hoke.  Do  you  have  any  feeling? 

Mr.  Olson.  Vastly  greater  as  a  multiple,  here. 

Mr.  Hoke.  Two,  tnree,  four  times? 
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Mr.  Olson.  More.  Patrick  Atiyah,  the  Oxford  legal  scholar,  did 
a  fascinating  article  in  the  Duke  Law  Journal  in  1987  which  com- 
pared the  British  and  American  systems  for  volume  of  litigation  in 
various  categories  and  with  three  times  the  number  of  lawyers  per 
capita,  the  United  States  managed  to  achieve  10  times  the  mone- 
tary volume  of  tort  litigation,  and  100  times  the  volume  of  product 
litigation. 

Mr.  Hoke.  I  understand  that,  but  the  specific  thing  I  am  inter- 
ested in,  if  you  take  a  particular  widget  that  is  manufactured  in 
the  United  States  that  costs  $100  and  it  costs  the  same  in  Europe, 
what  is  the  percentage — how  many  dollars  are  spent  on  product  li- 
ability insurance  or  its  own  sinking  fund  or  contingency  fund  in  the 
United  States  versus  the  European  manufactured  good?  Does  that 
information  exist? 

Mr.  Olson.  I  think  trade  associations  could  probably  get  it  in 
short  order. 

Mr.  Hoke.  I  would  very  much  like  to  have  that. 

Mr.  RowE.  Once  you  have  that  information,  of  course,  the  extent 
of  any  American  differences  that  were  due  to  the  attorney  fee  rule 
would  be  a  separate  question.  There  is  also  substantive  law  and  all 
that. 

Mr.  Hoke.  I  understand  that.  But  it  is  information  that  is  going 
to  help  inform  an  analysis  of  that. 

Here  is  my  question.  I  happened  to  have  occasion  a  decade  ago 
to  practice  law  for  a  client  with  a  particular  problem  in  Switzer- 
land and  I  discovered  much  to  my  surprise  that  not  only  were  our 
contingency-fee  arrangements  considered  unethical  there,  but  they 
are  also  illegal.  And  I  wonder  is  that  true  on  all  of  the  continent? 
My  understanding  is  that  it  is  true  in  most  places.  Who  knows  the 
information? 

Mr.  Kritzer.  I  actually  have  that  information, 

Mr.  Olson.  Greece  allows  them  and  has  very  high  litigation 
rates.  What  does  Spain  do? 

Mr.  RowE.  Professor  Kritzer  has  done  some  important  research 
that  shows  that  even  when  contingent  fees  are  formally  outlawed, 
what  happens  as  a  practical  matter  is  that  you  get  things  working 
as  a  contingent  fee  because  the  plaintiffs  lawyer,  when  they  don't 
win,  will  not  try  to  collect  in  many  cases  from  the  plaintiff.  That 
means  that  they  don't  have  a  contingent-fee  agreement  up  front, 
but  if  I  understand  correctly 

Mr.  Kritzer.  Let  me  give — all  provinces  of  Canada  except  On- 
tario; Scotland;  Northern  Ireland. 

Mr.  Hoke.  These  are  places  where  it  is  legal  or  illegal? 

Mr.  Kritzer.  Permit  a  contingent  fee.  Not  the  American  contin- 
gent fee,  but  they  permit  a  no-win,  no-pay  fee.  Japan  permits  a  no- 
win,  no-pay  fee. 

Mr.  Hoke.  What  kind  of  a  cap  on  the  percentage? 

Mr.  Kritzer.  This  is  the  tricky  question.  We  talk  about  a  contin- 
gent fee.  What  we  have  in  the  United  States  would  be  probably 
better  described  as  a  commission  fee.  There  are  fairly  few  countries 
that  permit 

Mr.  Hoke.  Are  there  any? 

Mr.  Kritzer.  Greece. 
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Mr.  Olson.  But  a  distinction  here  is  enormously  important  in 
practice.  Take  the  double-fee-or-none  Scottish  system,  for  example, 
which  tries  to  give  the  poor  person  with  a  good  claim  an  option  he 
does  not  have  in  the  English  system.  The  Scottish  lawyer  may  not 
be  paid  if  he  loses,  but  he  does  not  get  a  percentage  of  the  damages 
if  he  wins.  That  makes  the  dynamic  of  the  argument  over  damages 
very  different  from  ours.  The  lawyers  in  Scotland  has  no  personal 
stake  in  exaggeration. 

Mr.  Hoke.  There  is  only  one  other  country  that  has  a  commis- 
sion-fee system,  as  you  put  it,  and  that  is  Greece;  is  that  correct? 

Mr.  Kritzer.  In  regards  to  personal  injury,  I  believe  at  this  time 
only  Greece.  There  are  some  other  countries  that  permit  commis- 
sion fees  in  other  kinds  of  cases. 

Mr.  Hoke.  How  can  we  sort  out  which  is  the  problem?  Is  the 
problem  that  we  don't  have  a  loser-pay  or  is  the  problem  more  fo- 
cused on  the  issue  of  the  contingent  fee?  Because  also  in  my  experi- 
ence with  this  Swiss  case,  they  do  have  a  loser-pays  rule  as  well. 
And  in  fact,  there  you  have  to  post  a  bond  in  Switzerland  as  the 
plaintiff,  which  is  quite  a  shock  for  an  attorney  from  practicing 
civil  litigation  in  America,  but  you  have  to  post  a  bond  based  on 
the  amount  of  damages  sought.  So  clearly  that  has  a  chilling  effect 
on  litigation  or  at  least  it  certainly  is  going  to  make  you  think 
twice  before  you  bring  a  suit  that  may  not  be  one  that  you  may  be- 
lieve in. 

Here  is  what  I  am  trying  to  sort  out,  is  that  I  am  assuming  that 
this  number  that  you  are  going  to  get  for  me  is  that  we  are — we 
have  created  a  significant  competitive  disadvantage  for  ourselves 
without  knowing  exactly  what  the  benefits  are  in  terms  of  opening 
up  our  judicial  system.  Have  we  opened  it  up  to  people  that  have 
genuine  justiciable  kinds  of  actions  that  should  be  compensated  or 
have  we  opened  it  up  to  a  tremendous  expense  and  burden  that 
really  is  unjustifiable?  I  tend  to  come  down  on  the  latter. 

But  how  does  it  get  fixed?  Does  it  get  fixed  through  modifying 
the  contingent  fee  in  a  way  that  is  clearly  sensitive  to  those  people 
who  cannot  afford  access  or  does  it  get  fixed  with  this  loser-pays 
idea? 

Mr.  RowE.  Remember  that  product  liability  claims  against  for- 
eign manufacturers  in  the  United  States  would  be  under  U.S.  law. 
And  for  many  product  liability  claims  against  U.S.  manufacturers 
in  foreign  countries,  unless  brought  in  this  country,  there  is  a  good 
chance  that  they  would  be  brought  under  foreign  law.  So  the  dis- 
advantage may  still  be  there,  but  it  is  balanced  out  somewhat  by 
the 

Mr.  Hoke.  I  am  assuming  that  we  are  manufacturing  most  our 
goods  for  America  and  the  opposite  is  true  for  Europe.  I  would  like 
a  specific  answer  to  my  question. 

Mr.  Kritzer.  If  the  question  is,  which  is  more  important,  the 
contingent  fee  as  an  incentive,  or  the  loser-pays  rule  as  a  disincen- 
tive— and  I  don't  necessarily  accept  your  characterization  of  the 
problem,  but  as  a  disincentive — I  would  argue  that  probably  the 
losers-pay  rule  is  a  greater  disincentive  than  is  the  contingent  fee, 
than  is  the  no-win,  no-pay  fee  as  an  incentive.  There  is  more  im- 
pact coming  from  the  loser-pay,  or  the  absence  of  it  in  the  United 


82 

States,  than  is  coming  from  the  presence  of  a  contingent  fee  in  the 
United  States. 

Mr.  Olson.  I  find  and  have  argued  at  length  in  my  book  that  the 
contingency  fee  is  tremendously  important  in  explaining  differences 
between  the  countries.  It  is  a  separate  area  to  be  reformed.  There 
are  certain  reforms  in  the  current  package  which  also  address  it. 
But  loser-pays  can  be  achieved  separately.  I  think  Alaska  would  be 
an  example  of  a  State  that  has  contingency  fees  and  loser-pays. 

Mr.  Hoke.  My  concern  about  loser-pays  is  that  it  really  is  only 
loser-pays  in  certain  situations  where  the  loser  can  afford  to  pay 
and  that  where  the  loser  cannot  afford  it  you  are  not  going  to  have 
it. 

Mr.  Kritzer,  you  seem  to  suggest  in  your  testimony  that  the 
loser-pay  rule  frightens  people  with  good  and  bad  cases  both.  And 
I  wanted  to  read  some  quotations  from  you  about  how  people  with 
both  good  and  bad  cases  felt  the  loser-pay  rules  worked  in  Ontario. 

Quote,  "It  is  often  a  major  consideration  in  prompting  courthouse 
steps  settlements."  Quote,  "Fee  shifting  forces  people  to  be  more  re- 
alistic about  what  they  want  to  accomplish."  Quote,  "The  cost  sys- 
tem discourages  frivolous  litigation."  And,  quote,  "If  the  case  is 
weaker  than  it  might  be,  I  might  be  more  likely  to  settle  that  case 
because  opposing  parties  costs  are  often — are  another  important 
factor  in  the  calculation." 

These  quotes  are  probably  familiar  to  you  because  they  come 
from  your  own  interviews  in  the  publication,  the  Journal  of  Law 
and  Contemporary  Problems.  What  is  striking  to  me  about  these  is 
that  there  clearly  is  a  thread  of  linkage  between  the  quality  of  a 
party's  case  and  the  impact  of  concern  about  losing.  And  it  does  not 
seem  to  me  that  the  results  of  the  loser-pay  rules  are  frightening 
at  all  but,  as  indicated  by  you,  can  be  a  very  effective  tool  for  plain- 
tiffs who  have  strong  cases  and  for  defendants  also  who  have 
strong  cases.  If  it  works  in  Ontario,  why  wouldn't  it  work  here? 

Mr.  Kritzer.  If  I  can  tell  another  Ontario  story  as  a  response  to 
that,  when  I  was  first  beginning  my  work  in  Ontario,  I  was  intro- 
duced to  a  law  professor  by  the  name  of  Garry  Watson  at  Osgoode 
Hall  and  he  told  me  about  contracting  to  sell  a  house  at  a  particu- 
lar price.  Between  the  time  he  contracted  and  the  day  that  the  clos- 
ing came,  the  market  had  changed  in  Toronto  and  the  seller  came 
in  and  said,  I  am  not  going  to  pay  you  your  price.  I  am  going  to 
pay  you  $20,000,  $40,000  less.  At  that  point  his  only  choice  was  to 
either  forget  the  sale  and  try  to  sell  it  again  or  accept  what  was 
offered  and  consult  an  attorney,  so  he  did  the  latter. 

The  attorney  informed  him,  well,  here  is  what  might  happen,  and 
talked  in  terms  of  the  likelihood  of  winning.  It  sounds  like  a  good 
case  to  me,  but  I  never  can  be  sure.  Watson  decided  not  to  pursue 
it,  even  though  on  paper  he  had  what  appeared  to  be  a  very  strong 
case  and  this  is  a  sophisticated  player. 

No  doubt,  the  loser-pays  rule  discourages  weaker  cases.  I  have 
no  doubt  in  my  mind  that  is  the  case.  Particularly  when  the  plain- 
tiff has  assets  that  can  be  seized  if  he  or  she  loses.  The  dilemma 
is  whether  or  not  the  number  of  weak  cases  that  will  be  discour- 
aged is  more — is  greater  than  or  less  than  and  how  we  are  going 
to  balance  that  against  the  stronger  cases. 
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It  is  also  clear  that  the  loser-pays,  particularly  when  you  com- 
bine it,  as  they  do  in  Ontario  with  a  rule  68  type  model,  there  are 
other  aspects  of  the  settlement  process  that  have  important  effects 
in  prompting  settlements  at  different  stages  of  the  process.  And,  of 
course,  we  know  that  in  the  United  States,  the  vast  majority  of  the 
cases — ^vast,  vast,  vast  majority  of  cases  do  settle  under  the  current 
system. 

Mr.  Hoke.  Didn't  Mr.  Watson  have  a  third  alternative?  Couldn't 
he  have  sued  for  specific  performance  before  accepting  the 
counteroffer  and  then  gotten  immediate  relief  as  a  result  of  that? 

Mr.  Kritzer.  He  was  in  the  bind  of  having  already  purchased  an- 
other House 

Mr.  Hoke.  What  I  am  saying,  I  think  when  you  go  for  specific 
performance  you  can  get  a  much  quicker  kind  of  result.  Anyway, 
thank  you 

Mr.  Coble.  Will  the  gentleman  fi-om  Ohio  yield  to  me? 

Mr.  Hoke.  I  certainly  would. 

Mr.  Coble.  Your  request  concerning  comparative  figures  from 
European  countries,  would  you  amend  that  to  include  Asian  coun- 
tries as  well? 

Mr.  Hoke.  Yes,  I  hoped  to  include  that. 

Mr.  Coble.  I  thank  the  gentleman  from  Ohio. 

Mr.  Hoke.  Thank  you.  Triank  you,  Mr.  Chairman. 

Mr.  MOORHEAD.  I  have  two  or  three  more  questions  I  wanted  to 
ask.  Mr.  Olson,  there  are  over  200  fee-shifting  statutes  that  shift 
fees  just  one  way.  In  your  testimony  you  suggest  that  applying 
loser-pays  to  Federal  question  cases,  particularly  those  statutes 
which  require  one-way  fee-shifting,  might  be  a  good  place  to  intro- 
duce loser-pays  to  the  American  judicial  system. 

Can  you  particularize  for  the  committee  the  advantages  of  a 
loser-pay  provision  to  convert  what  is  now  a  one-way  shifting  into 
two-way  shifting? 

Mr.  Olson.  There  are  several  advantages,  one  obviously  being 
that  judges  are  already  familiar  with  how  to  administer  the  fee- 
shifting  process  as  it  works  for  those  various  statutes  and  for  the 
litigation  of  the  very  issues  that  come  up  in  those  cases.  Another 
being  that  on  grounds  of  fairness,  it  strikes  many  of  us  as  particu- 
larly unfair  to  put  the  Federal  thumb  on  the  scales  by  way  of  one- 
way-only shifting.  This  would  repair  that. 

Another  advantage  is  that  a  shift  from  one-way  to  two-way  cases 
would  apply  to  Federal  rather  than  only  diversity  cases.  We  have 
heard  from  several  Members,  and  I  endorse  much  of  what  they  say, 
that  strange  types  of  forum-shopping  can  be  expected  to  start  with 
State  law  claims.  Professor  Rowe  describes  the  federalism  problems 
as  nontrivial.  We  would  not  have  those  federalism  problems  if  we 
started  with  Federal  question  cases. 

Mr.  MooRHEAD.  I  have  one  other  question  for  you.  It  is  often  said 
that  we  don't  need  a  loser-pays  system  because  of  rule  11  sanctions 
provide  enough  protection  for  bad  lawsuits.  And,  in  fact.  Professor 
Rowe  advocates  that  Congress  should  consider  rule  11  sanctions  in 
lieu  of  loser-pay.  I  would  be  interested  in  your  comments  on  this 
approach. 

Mr.  Olson.  I  am  delighted  to  hear  rule  11  proposed  so  many 
times — now  that  people  have  been  scared  by  something  larger — ^be- 
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cause  as  we  remember,  it  was  only  in  1993  that  they  gutted  rule 
11;  they  took  away  what  had  been  an  extremely  powerful  protec- 
tion against  the  worst  5  percent  of  cases. 

That  having  been  said,  European  countries  have  found  that  you 
need  more  than  that,  that  it  is  very  hard  to  prove  states  of  mind, 
bad  faith,  comparable  kinds  of  things,  and  that  is  why,  as  impor- 
tant as  rule  11  is,  no  country  seems  to  have  stopped  there  and 
shifted  fees  only  in  such  cases.  It  just  doesn't  seem  to  provide 
enough  relief  in  and  of  itself. 

Mr.  MOORHEAD.  Professor  Rowe,  I  have  another  question  for  you. 
You  mention  on  page  3  of  your  statement  that  Japan  is  the  only 
other  big  country  without  a  loser-pay  rule,  which  I  think  surprised 
many  of  us.  It  did  me. 

I  wonder  whether  you  would  comment  on  Japan's  practice  of  put- 
ting a  tax  on  the  filing  of  lawsuits  which  is  a  proportional  tax  so 
that  the  more  you  ask  for  in  damages,  the  more  you  pav.  And  you 
pay  the  tax  up  front  before  you  get  into  court.  Does  this  nave  some- 
thing to  do  with  why  Japan  avoids  lawsuits,  even  though  it  doesn't 
follow  the  loser-pay  rule? 

Mr.  Rowe.  It  sounds  like  what  Congressman  Hoke  was  mention- 
ing in  Switzerland,  with  the  deposit  system  with  a  similar  effect. 
I  am  sure  it  would  cut  down  also.  Japan  further  has  done  a  great 
deal  to  restrict  simply  the  numbers  of  lawyers  that  are  available 
to  litigate  cases. 

But  one  thing  that  I  might  add  about  the  Japanese  system  is 
that  their  chief  variation  from  following  the  American  rule  is  in 
tort  litigation,  where  they  do  have  one-way  pro-plaintiff  on  the  the- 
ory that  this  is  necessary  to  provide  adequate  compensation  for  a 
prevailing  plaintiff. 

As  I  said  before,  I  think  there  is  a  good  deal  to  be  said  for  a  well- 
calibrated  one-way  rule  that  cracks  down  on  frivolous  claims  and 
makes  offers  available  to  defendants.  So  I  hope  you  would  think 
long  before  tinkering  with  Federal  one-way  fee  statutes. 

Mr.  MooRHEAD.  Before  we  go  on,  I  am  giving  an  opportunity  for 
one  or  two  questions,  if  you  nave  them.  I  know  it  is  getting  late 
and  people  have  been  here  for  a  long  time  waiting  for  the  second 
panel.  Do  you  have  another  question  for  the  panel? 

Mrs.  ScHROEDER.  Maybe  we  need  to  do  the  old  adage — somebody 
had  a  bill  on  the  floor  providing  that  for  every  car  we  take  from 
Japan,  they  have  to  take  a  lawyer.  Maybe  that  is  the  answer. 

The  only  thing  that  I  would  like  to  ask,  seriously,  Mr.  Chairman, 
is  it  seems  that  each  of  the  witnesses  in  varying  degrees  has  ques- 
tions about  this  bill.  And  if  there  are  any  amendments  that  you 
think  of,  I  certainly  would  appreciate  seeing  what  you  might  think 
about  whether  there  are  things  that  would  make  it  a  better  bill  or 
make  some  of  the  things  clearer. 

I  also  understand  that  you  may  not  want  the  bill  at  all,  but  the 
issue  is  assuming  it  would  pass,  how  could  we  alleviate  some  of 
these  problems  that  we  brought  up?  And  the  chairman  and  I  were 
talking  about  that.  So  that  could  be  helpful,  as  a  kind  of  take-home 
exam.  Is  that  OK,  Mr.  Chairman? 

Mr.  MooRHEAD.  That  is  right.  And  I  would  appreciate  it  if  you 
have  suggestions  that  you  would  make  them  within  the  next  couple 
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of  days,  if  you  could.  Because  this  process  could  be  moving  along 
fairly  rapidly. 

Mr.  Berman.  I  have  noticed. 

Mr.  MOORHEAD.  Mr.  Coble. 

Mr.  Coble.  No  questions,  Mr.  Chairman.  Thank  you. 

Mr.  MoORHEAD.  Mr.  Berman. 

Mr.  Berman.  The  other  Howard  would  like  to  know  if  you  have 
this  bill  in  its  present  form  and  it  is  about  to  go  to  the  President 
for  signature,  is  that  a  preferable  outcome  to  the  notion  of  reinvigo- 
rating  rule  11  and  providing  some  mechanism  on  this  issue  of  of- 
fers and  refusal  to  take  offers  and  if  you  don't  get  higher  after  the 
trial,  penalties  ensue?  Which  is  a  better  approach  towards  dealing 
with  the  problem  of  frivolous  litigation?  This  approach  or  that  ap- 
proach? 

Mr.  ROWE.  You  are  probably  likely  to  get  a  2  to  1  vote  out  of  this 
panel. 

Mr.  Olson.  It  may  be  3  to  0  actually.  The  truth  is  that  although 
I  wrote  an  entire  book  calling  for  loser-pays,  I  am  a  conservative 
kind  of  guy.  I  think  that  things  ought  to  be  edged  into.  We  know 
how  a  strong  rule  11  would  work.  It  would  not  be  that  hard  to 
throw  together  a  strong  offer  of  settlement  rule  to  strengthen  rule 
68.  I  think  we  can  do  all  three  including  full  loser-pays. 

We  have  two  of  them  on  the  table  with  pretty  good  details  as  it 
is.  I  think  we  can  improve  the  third  enough  to  make  it  a  worthy 
part  of  the  trio. 

Mr.  Berman.  In  other  words,  you  don't  like  it  in  the  form  that 
it  is  in  now,  but  you  think  it  could  be  improved. 

Mr.  Olson.  I  think  it  needs  tinkering  and  that  the  committee 
will  hear  from  a  lot  of  people  about  ways  that  it  could  be  improved. 

Mr.  Kritzer.  The  rule  11  and  the  rule  68  changes  actually  speak 
to  somewhat  different  issues,  one  being  frivolous  cases,  the  other 
being  unreasonable  demands  and  unwillingness  to  settle.  And 
given  a  choice  between  those  two  versus  a  loser-pays  rule,  I  would 
greatly  prefer  the  two  alternatives. 

Mr.  Rowe.  As  would  I. 

Mr.  Berman.  Thank  you.  And  I  am  going  to  finish,  Mr.  Chair- 
man, except  to  point  out  that  I  do  find  it  interesting  to  note  such 
a  broad  consensus  that  the  marketplace  has  so  failed  in  the  area 
of  attorney's  fees  here,  and  that  the  need  for  government  regulation 
seems  very  attractive  to  so  many  people.  Thank  you. 

Mr.  MooRHEAD.  Mr.  Bono. 

Mr.  Bono.  No,  I  have  no  more  questions. 

Mr.  MooRHEAD.  Mr.  Hoke. 

Mr.  Hoke,  If  I  could  ask  one  and  maybe  you  could  even  point  me 
in  the  direction  of  other  material  to  get  some  handle  on  this.  Do 
you  have  any  insight  into  how  we  have  evolved  historically  in  the 
United  States  in  a  direction  where  here  it  is  a  part  of  our  national 
ethos  that  an  attorney  having  a  financial  stake  in  the  outcome  of 
his  client's  case  is  not  only  taken  for  granted,  but  it  is  almost  seen 
as  a  positive. 

Whereas,  if  you  go  and  speak  to  people  in  other  parts  of  the 
world  about  this,  that  they  have  a  very  visceral,  ethical  reaction  to 
that  as  being  fundamentally  wrong.  And  how  did  it  happen  that  we 
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went  in  one  direction  and  they  went  in  another  direction  with  a 
great  deal  of  conviction  in  both  areas? 

Mr.  RowE.  For  one  thing,  this  is  part  of  a  larger  picture  with  the 
United  States,  I  think,  being  much  more  market-oriented  when  it 
comes  to  the  provision  of  legal  services  in  several  respects.  Some 
of  it  is  recent;  some  of  it  goes  back  much  further.  But  the  permis- 
sion of  attorney  advertising,  which  also  shocks  people  elsewhere; 
the  very  limited  provision  of  legal  aid  for  the  indigent  in  the  United 
States  as  opposed  to  broader  schemes,  in  other  words,  we  leave  it 
to  private  charity  with  less  governmental  intervention;  these  are 
further  examples  of  a  whole  general  picture  that  we  have  tended 
in  many  respects  to  be  more  market-oriented  than  the  other  sys- 
tems around  the  world.  That  is  one  aspect  of  explanation. 

Mr.  Kritzer.  The  legal  profession,  I  think,  in  the  United  States 
reflects  the  entrepreneurial  spirit  in  the  country.  They  have  sought 
ways  of  providing  legal  services  to  people  who  otherwise  would  not 
be  able  to  purchase  them.  They  saw  a  market  and  they  made  serv- 
ices available. 

Mr.  Olson.  My  analysis  is  somewhat  different.  We  have  to  re- 
member that  most  market  systems,  even  the  19th  century  ones 
that  come  closest  to  textbook  laissez-faire,  did  not  permit  lawyers 
to  charge  a  contingency  fee.  It  was  considered  that  the  use  of  this 
type  of  government  force,  which  is  what  lawyers  wield  when  they 
have  an  opponent  into  court,  should  not  be  commercialized  because 
you  will  get  too  many  abuses. 

The  contingency  fee  has  produced  a  wide  separation  between  the 
ethos  of  the  American  legal  profession  and  their  compatriots 
abroad.  Ours  see  themselves  more  as  players.  They  have  much 
more  power  in  society.  The  defense  lawyers  and  the  transaction 
lawyers  also  think  more  in  terms  of  being  players  and  taking  a 
stake  in  transactions  and  I  am  bothered  by  that  also. 

Mr.  Bono.  Will  the  gentleman  yield?  On  one  question? 

Mr.  Hoke.  Sure. 

Mr.  Bono.  Mr.  Olson,  just  based  on  stats,  hard,  cold  stats,  would 
you  say  that  in  your  review  of  the  systems  and  you  have  come  to 
the  loser-pay  system,  do  the  stats  show  strongly  tnat  that  is  an  im- 
proved system  over  the  system  that  was  used  in  the  past?  This  is 
just  a  hardcore  statistical  point  of  view. 

Mr.  Ol^ON.  I  think  it  does  show  that.  Obviously,  it  depends  on 
what  you  want  to  get  out  of  the  system.  If  you  are  looking  for  econ- 
omy, for  a  public  sense  that  the  cases  that  are  winning  are  good 
cases,  if  you  look  for  a  minimization  of  the  terror  level  the  people 
who  have  to  run  city  governments,  businesses,  almost  any  institu- 
tion, then  I  think  the  balance  they  strike  works  out  better.  If  you 
look  at  the  statistics,  yes,  they  have  much  less  litigation. 

Mr.  Bono.  Thank  you. 

Mr.  RowE.  Although  if  you  plunk  a  rule  down  like  this  in  the 
American  system  as  it  otherwise  stands,  it  is  likely  to  work  very 
differently  from  the  way  it  works  in  the  quite  different  legal  cul- 
tures of  other  countries. 

In  Alaska,  they  have  had  a  great  deal  of  grumbling.  They  have 
kept  the  rule,  but  they  have  cut  back  on  the  amounts  that  are 
awarded  under  it,  and  they  have  a  great  deal  of  costly  side  litiga- 
tion. I  am  not  aware  that  Alaska  has  much  less  of  a  litigation  ex- 
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plosion  problem  than  comparable  States  that  don't  have  the  loser- 
pays  rule. 

Mr.  Bono.  Just  one  more  comment.  The  reason  I  ask  that  is,  in 
my  opinion,  that  at  some  point  everything  has  to  be  broken  down 
to  general  statistics  on  a  broad  scope.  And  then  there  is  a  line,  and 
then  there  is  another  line.  And  one  will  tell  one  story  and  one  will 
tell  another.  If  it  is  based  on  factually,  I  think  that  gets  you  closest 
to  the  decision  that  you  have  to  make  and  gives  you  an  accurate 
picture.  And  in  my  view,  it  is  the  only  way  that  you  will  ever  be 
able  to  take  an  accurate  picture.  Thank  you. 

Mr.  MooRHEAD.  Well,  I  want  to  thank  each  one  of  you.  This  has 
been  an  interesting  discussion.  I  think  we  have  had  a  pretty  well- 
balanced  panel  here.  So  if  you  do  have  suggestions  for  us  or 
amendments  or  anything,  regardless  of  whether  you  are  for  or 
against  the  bill,  I  would  appreciate  you  giving  them  to  us. 

Mr.  Olson.  Thank  you,  Mr.  Chairman. 

Mr.  MooRHEAD.  Our  next  panel  will  discuss  lawyer  accountabil- 
ity and  the  use  of  sanctions  against  lawyers  under  rule  11  of  the 
Federal  Rules  of  Civil  Procedure. 

Mr.  John  Frank,  who  is  a  partner  in  the  law  firm  of  Lewis  and 
Roca  is  appearing  today  on  behalf  of  the  American  Trial  Lawyers 
Association.  Mr.  Frank  has  been  a  member  of  the  Rules  Practice 
and  Procedure  Committee  of  the  Judicial  Conference  of  the  United 
States  and  has  taught  at  Indiana  Law  School  and  Yale  Law  School. 
He  served  as  law  clerk  to  Justice  Black  and  has  published  exten- 
sively on  matters  of  legal  history  and  constitutional  law.  He  is  no 
stranger  to  this  subcommittee.  Welcome,  Mr.  Frank. 

Also  on  the  panel  is  Ms.  Debra  Ballen,  senior  vice  president  of 
the  American  Insurance  Association.  In  this  position,  she  is  respon- 
sible for  anticipating  and  developing  issues  and  for  assisting  in  the 
formulation  of  the  association's  legislative  policy  positions. 

Ms.  Ballen  is  a  native  of  New  London,  CT.  She  graduated  with 
a  juris  doctorate  degree  from  Harvard  Law  School  and  an  A.B.  de- 
gree from  Princeton  University.  Welcome,  Ms.  Ballen. 

Our  third  witness  on  the  panel  is  Mr.  John  Foster,  who  is  pres- 
ently chairman  of  Malcomb  Pirnie,  Inc.,  which  is  comprised  of  envi- 
ronmental engineers,  scientists  and  planners  and  is  headquartered 
in  White  Plains,  NY. 

Mr.  Foster,  as  past  president  of  the  American  Consulting  Engi- 
neers Council,  will  be  appearing  this  morning  on  their  behalf  This 
organization  represents  the  business  interest  of  all  disciplines  of 
consulting  engineering  firms  nationwide  who  annually  design  over 
$100  billion  of  constructed  public  works  and  private  industry 
projects.  Welcome,  Mr.  Foster. 

Ms.  Ballen,  you  may  be  first  to  go  followed  by  Mr.  Frank  and  Mr. 
Foster. 

STATEMENT  OF  DEBRA  T.  BALLEN,  SENIOR  VICE  PRESIDENT, 
POLICY  AND  DEVELOPMENT  RESEARCH,  AMERICAN  INSUR- 
ANCE ASSOCIATION 

Ms.  Ballen.  Thank  you  very  much.  My  name  is  Debra  Ballen 
and  I  am  senior  vice  president  of  the  American  Insurance  Associa- 
tion. AIA  supports  measures  to  promote  an  equitable  and  efficient 
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legal  system  and  we  commend  you  for  including  H.R.  10  in  the 
Contract  With  America. 

As  you  know,  my  testimony  concerns  the  bill's  proposed  amend- 
ments to  rule  11  of  the  Federal  Rules  of  Civil  Procedure.  While  cas- 
ual observers  might  view  this  as  a  largely  technical  matter,  AIA 
believes  that  rule  11  has  the  potential  to  be  one  of  the  most  effec- 
tive means  of  curbing  lawsuit  abuse  and  I  believe  that  this  opinion 
was  shared  by  the  three  panelists  before  me  this  morning. 

And  I  would  like  to  thank  you.  Chairman  Moorhead,  for  recogniz- 
ing the  importance  of  rule  11  and  for  the  leadership  role  that  you 
played  in  trying  to  prevent  adverse  changes  from  taking  effect  dur- 
ing the  103d  Congress.  Section  104(b)  of  the  bill  now  before  this 
committee  will  help  to  accomplish  that  important  objective. 

Rule  11  was  strengthened  and  revised  in  1983  in  response  to  con- 
cerns about  frivolous  claims  and  abuses.  The  1983  changes  were 
designed  to  encourage  lawyers  to  stop  and  think  before  filing  law- 
suits and  court  papers  and  to  establish  a  system  of  mandatory  and 
meaningful  sanctions  for  abusive  litigation  tactics. 

In  the  words  of  Supreme  Court  Justice  Antonin  Scalia,  the  1983 
version  of  the  rule  was  "a  significant  and  necessary  deterrent  to 
frivolous  litigation." 

A  1991  report  by  the  Federal  Judicial  Center  found  that  an  over- 
whelming majority  of  Federal  judges  thought  that  the  1983  rule 
had  an  overall  positive  effect  and  justified  tne  expenditure  of  judi- 
cial time.  Another  study  by  the  American  Judicature  Society  found 
that  the  rule  has  modified  lawyer's  behaviors  in  a  number  of  bene- 
ficial ways,  most  importantly  by  encouraging  them  to  engage  in 
more  factual  investigation. 

Unfortunately,  despite  its  benefits,  rule  11  was  weakened  by  the 
Judicial  Conference  in  1992.  Notwithstanding  the  vigorous  dissent 
by  Justice  Scalia,  the  Supreme  Court  engaged  in  only  limited  re- 
view of  the  proposed  amendments  and  forwarded  them  to  the  103d 
Congress. 

Chairman  Moorhead  took  the  lead  in  trying  to  prevent  the  ad- 
verse changes,  but  due  to  congressional  inaction  the  weaker  rule 
was  allowed  to  go  into  effect  in  December  1993. 

Section  104(b)  of  H.R.  10  offers  this  Congress  the  opportunity  to 
restore  an  important  procedural  safeguard  and  take  action  against 
those  who  exploit  the  legal  system.  The  bill  reestablishes  a  system 
of  mandatory  rather  than  discretionary  sanctions.  Mandatory  sanc- 
tions are  important. 

As  Justice  Scalia  wrote,  "judges,  like  other  human  beings,  do  not 
like  imposing  punishment  when  their  duty  does  not  require  it,  es- 
pecially on  their  own  acquaintances  and  members  of  their  own  pro- 
fession." 

In  addition,  section  104  mandates  the  us^  of  attorneys'  fees  as 
part  of  the  sanction  and  it  puts  a  bigger  emphasis  on  correcting  the 
harm  done  to  the  other  party.  Appropriate  monetary  sanctions,  in- 
cluding the  award  of  attorneys'  fees,  are  important  for  deterrence. 
They  also  provide  some  restitution  for  parties  that  are  harmed  by 
sanctionable  misconduct. 

While  we  strongly  support  the  bill  as  written,  we  also  rec- 
ommend inclusion  of  language  to  restore  the  requirement  for  law- 
yers to  check  their  facts  before  filing  lawsuits  as  well  as  language 


89 

to  prevent  circumvention  of  the  rule  by  those  who  withdraw  chal- 
lenge pleadings  during  a  safe  harbor  period.  Together  with  section 
104(b)  as  written,  these  changes  would  restore  all  the  important 
aspects  of  the  1983  rule. 

Weakening  rule  11  in  1993  sent  lawyers  the  message  that  law- 
suit abuse  would  be  tolerated  by  our  judicial  system.  We  commend 
the  members  of  this  committee  for  taking  the  opposite  view,  as  was 
expressed  earlier  this  morning.  Preventing  and  sanctioning  frivo- 
lous litigation  is  central  to  the  notion  of  common  sense  legal  reform 
and  we  are  pleased  to  work  with  you  on  this  important  issue. 

I  would  be  happy  to  answer  your  questions  and  request  that  my 
entire  statement  be  included  in  the  record. 

[The  prepared  statement  of  Ms.  Ballen  follows:] 

Prepared  Statement  of  Debra  T.  Ballen,  Senior  Vice  President,  Policy  and 
Research  Development,  American  Insurance  Association 

Good  morning.  My  name  is  Debra  Ballen,  and  1  am  Senior  Vice  President,  Policy 
Development  and  Research,  for  the  American  Insurance  Association  ("AIA").  ALA  is 
a  trade  association  representing  more  than  270  insurance  companies  which  write  a 
large  portion  of  the  nation's  property/casualty  coverage.  AIA's  member  companies 
are  substantially  involved  in  civil  litigation  on  many  levels — when  they  defend  the 
interests  of  their  policyholders;  when  they  pursue  their  policyholders'  rights  through 
subrogation;  when  they  are  involved  in  coverage  disputes;  and  when  they  appear  as 
a  plaintiff  or  defendant  in  a  wide  range  of  commercial  litigation. 

I  am  pleased  to  have  been  invited  to  speak  to  you  today  regarding  H.R.  10,  the 
Common  Sense  Legal  Reforms  Act  of  1995.  AIA  has  a  strong  and  continuing  interest 
in  measures  to  promote  an  equitable  and  efficient  civil  justice  system,  and  we  com- 
mend you  for  including  legal  reform  in  the  104th  Congress's  "Contract  with  Amer- 
iqa."  / 

My  testimony  today  will  be  limited  to  the  provisions  of  H.R.  10  which  propose  to 
amend  Rule  11  of  the  Federal  Rules  of  Civil  Procedure.  While  casual  observers 
might  view  a  federal  rules  change  as  largely  technical,  AIA  believes  that  Rule  11 
has  the  potential  to  be  one  of  the  most  effective  means  of  curbing  frivolous  and  abu- 
sive litigation  tactics  by  plaintiffs  and  defendants  alike.  Our  Association  previously 
commented  before  this  Committee  and  the  Advisory  Committee  on  Civil  Rules  in 
support  of  a  strong  Rule  11.  We  opposed  the  weakening  of  the  Rule  that  was  al- 
lowed to  go  into  effect  on  December  1,  1993,  and  we  support  your  efforts  to  restore 
this  important  procedural  safeguard. 

Background 

Although  federal  courts  have  always  had  the  authority  to  sanction  frivolous  plead- 
ings and  papers,  the  early  judicial,  statutory,  and  procedural  guidelines  were  very 
vague,  and  sanctions  were  extremely  rare.  Speaking  before  the  1976  National  Con- 
ference on  the  Causes  of  Popular  Dissatisfaction  with  the  Administration  of  Justice, 
then  Chief  Justice  Burger  noted  with  alarm  the  "widespread  feeling  that  the  legal 
profession  and  judges  are  overly  tolerant  to  lawyers  who  exploit  the  inherently  con- 
tentious aspects  of  the  adversary  system  to  their  own  private  advantage  at  public 
expense." 

Concerns  about  "frivolous  claims  and  defenses"  as  well  as  "dilatory  or  abusive  tac- 
tics" led  in  1983  to  a  major  revision  of  Rule  11  of  the  Federal  Rules  of  Civil  Proce- 
dure. Key  features  of  the  1983  Rule  included  a  requirement  that  pleadings/papers 
be  reasonably  based  on  facts  and  law,  mandatory  sanctions  (against  either  the  law- 
yer or  litigant)  for  frivolous  pleadings  or  papers,  and  the  explicit  recognition  that 
a  sanction  may  include  an  order  to  reimburse  the  opposing  party  for  reasonable  ex- 
penses incurred  because  of  a  frivolous  pleading  or  paper. 

In  1990,  the  Judicial  Conference's  Advisory  Committee  on  Civil  Rules  undertook 
a  review  of  the  rule  and  asked  the  Federal  Judicial  Center  to  conduct  an  enipirical 
study  of  its  operation  and  impact.  The  study  found  that  a  strong  majority  of  federal 
judges  believed  that:  (1)  the  1983  version  of  Rule  11  had  a  positive  effect  on  litiga- 
tion in  the  federal  courts  (80.9%),  (2)  the  benefits  of  the  rule  outweighed  any  addi- 
tional requirement  of  judicial  time  (71.9%),  and  (3)  the  rule  should  be  retained  in 
its  then-current  form  (80.4%). 
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Despite  this  clear  judicial  support  for  a  strong  Rule  11,  in  1991,  the  Civil  Rules 
Advisory  Committee  included  provisions  to  weaken  the  1983  Rule  in  a  broader  pack- 
age of  proposed  amendments  to  the  Federal  Rules.  AIA  and  a  number  of  other  orga- 
n^ations  filed  comments  against  the  Rule  11  changes,  but  in  1992,  the  Judicial 
Conference  approved  them  as  recommended.  The  proposed  changes  were  then  sent 
to  the  Supreme  Court  for  approval  or  modification. 

Exercismg  what  it  viewed  to  be  a  limited  oversight  role,  the  Supreme  Court  ap- 
proved the  proposed  changes  without  substantive  comment  in  April  of  1993.  In  a 
strongly  wordea  dissent  on  Rule  11,  Justice  Scalia  correctly  anticipated  that  the  pro- 
posea  revisions  would  eliminate  a  "significant  and  necessary  deterrent"  to  frivolous 
litigation:  "ixihe  overwhelming  approval  of  the  Rule  by  the  federal  district  judges 
who  daily  grapple  with  the  problem  of  litigation  is  enough  to  persuade  me  that  it 
should  not  oe  gutted."  Afler  the  proposal  was  forwarded  to  Congress,  there  was  a 
seven-month  period  under  the  Rules  Enabling  Act  in  which  this  body  had  the  au- 
thority to  make  changes.  Despite  the  introduction  of  H.R.  2927  by  Chairman  Moor- 
head  and  a  companion  bill  in  the  Senate,  no  formal  action  was  taJten,  and  the  revi- 
sions went  into  effect  on  December  1,  1993. 

AIA  believes  that  the  new  Rule  11  is  much  weaker  than  its  predecessor.  First, 
there  is  no  longer  a  requirement  for  attorneys  to  inquire  about  the  facts  before  filing 
a  pleading  or  paper.  Second,  litigants  and  lawyers  are  permitted  to  withdraw  chal- 
lenged pleadings  in  order  to  avoid  sanctions.  Third,  the  mandatoir  sanctions  that 
formed  an  important  core  of  the  1983  rules  changes  have  been  replaced  with  a  dis- 
cretionary sanctioning  system,  and  the  prospects  for  compensating  aggrieved  oppos- 
ing parties  are  greatly  reduced.  Taken  as  a  whole,  these  revisions  change  the  dy- 
namics of  a  lawsuit  such  that  frivolous  and  abusive  conduct  is  much  harder  to  ad- 
dress and  eliminate.  They  also  impair  the  prophylactic  effects  of  a  strong  and  unam- 
biguous sanctioning  procedure. 

H.R.  10  AND  Rule  11 

H.R.  10  offers  an  important  opportunity  for  the  104th  Congress  to  take  action  in 
restoring  a  proven  and  important  procedural  safeguard  that  was  weakened  by  the 
inaction  of  tne  103rd  Congress. 

Section  104(b)  of  the  bill  makes  several  important  changes  to  the  version  of  Rule 
11  that  is  now  in  efi^ect.  First,  it  reestablishes  a  system  of  mandatory,  as  opposed 
to  discretionary,  sanctions.  Second,  it  mandates  the  use  of  attorney's  fees  as  part 
of  the  sanction.  Third,  it  puts  a  bigger  emphasis  on  the  Rule's  compensatory  func- 
tion by  clarifying  that  sanctions  should  be  sufficient  to  deter  repetition  and  to  com- 
pensate the  parties  that  were  injured.  All  of  these  changes  make  good,  common 
sense.  Mandatory  sanctions  send  a  clear  message  that  abusive  litigation  practices 
will  not  be  tolerated  by  our  judicial  system  or  the  judges  who  form  its  core.  Appro- 
priate monetary  sanctions,  including  the  award  of  attorney's  fees,  also  help  in  deter- 
rence and  provide  some  recompense  for  parties  that  are  harmed  by  sanctionable 
misconduct. 

We  support  these  beneficial  changes  and  believe  that  they  address  several  impor- 
tant aspects  of  the  1983  Rule.  Without  minimizing  the  importance  of  the  bill  as 
written,  we  also  believe  that  Section  104(b)  could  be  further  strengthened  to  include 
restoration  of  two  additional  elements  of  the  1983  Rule  which  also  were  eliminated 
by  the  1993  changes. 

Most  importantly,  we  recommend  inclusion  of  language  to  restore  the  requirement 
for  prefiling  verification  of  the  facts.  Together  with  H.R.  lO's  Section  105,  which  re- 
quires the  plaintiff  to  give  notice  to  the  defendant  prior  to  suit,  such  a  provision 
would  help  encourage  resolution  of  claims  prior  to  litigation,  thus  reducing  unneces- 
sary court  costs  ana  legal  fees. 

In  addition,  we  reconunend  eliminating  the  "safe  harbor"  provision  of  the  current 
(1993)  Rule,  which  permits  a  lawyer  or  litigant  to  withdraw  a  challenged  pleading, 
without  penalty,  prior  to  the  actual  award  of  sanctions.  As  Justice  Scalia  noted  in 
his  dissent  to  the  Court's  approval  of  the  new  Rule,  "those  who  file  frivolous  suits 
and  pleadings  should  have  no  'safe  harbor.'  The  Rules  should  be  solicitous  of  the 
abused  (the  courts  and  the  opposing  party),  and  not  of  the  abuser.  Under  the  revised 
Rule,  parties  will  be  able  to  file  thoughtless,  reckless,  and  harassing  pleadings,  se- 
cure in  the  knowledge  that  they  have  nothing  to  lose.     ..." 

Benefits  of  a  Strong  Rule  11 

Research  examining  almost  a  decade  of  experience  under  the  1983  Rule  11  con- 
firms that  the  stronger  version  of  the  Rule  beneficially  affected  the  practice  of  law 
in  the  federal  courts.  Interestingly,  while  the  Federal  Judicial  Center  study  of  court 
activity  found  that  Rule  11  issues  were  raised  in  only  2-3%  of  cases,  a  separate  sur- 
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vey  of  federal  court  litigators  by  the  American  Judicature  Society  found  that  some 
60%  of  practicing  lawyers  had  changed  their  behavior  to  comply  with  the  1983  rule 
and/or  avoid  sanctions.  For  example,  24.5%  advised  a  client  not  to  pursue  a  lawsuit 
that  the  attorney  thought  had  little  or  no  merit,  28.8%  tried  to  discourage  a  client 
from  pursuing  a  particular  action  during  litigation,  and  36.7%  did  extra  pre-filing 
review  of  pleadings,  motions,  or  other  documents  subject  to  Rule  11.  There  were  no 
extraordinary  differences  between  the  plaintiff  and  defense  bars  with  respect  to  the 
level  or  type  of  behavioral  changes.  Moreover,  each  appears  to  be  consistent  with 
the  goal  or  a  strong  Rule  11,  which  was  to  get  litigants  to  "stop-and-think"  before 
making  court  filings.  They  also  make  good,  common  sense. 

In  addition  to  its  stated  focus  on  pleadings  and  papers,  the  presence  of  a  strong 
Rule  11  may  have  a  broader  purpose  in  controlling  abuses  throughout  the  litigation 
process.  The  wide  range  of  behavioral  changes  attributed  by  lawyers  to  Rule  11 

grompted  the  American  Judicature  Society  to  conclude  that  it  "may  well  be  that 
ule  11  has  become  the  'generic'  or  'all  purpose'  sanction,  the  one  that  is  thought 
of  and  referred  to  for  all  kmds  of  sanctionable  activity."  Weakening  the  rule  in  1993 
may  have  sent  lawyers  and  litigants  the  message  that  lawsuit  abuse  would  again 
be  tolerated.  We  commend  the  Members  of  this  Committee  for  taking  the  opposite 
view. 

Conclusion 

Thank  vou  for  the  opportunity  to  testify  today  on  the  provisions  of  H.R.  10  which 
would  help  restore  the  now-weakened  Rule  11  of  the  Federal  Rules  of  Civil  Proce- 
dure. Preventing  and  sanctioning  frivolous  litigation  is  central  to  the  notion  of  com- 
mon sense  legal  reform.  ALA  commends  your  efforts  to  date  and  would  be  pleased 
to  work  with  you  on  the  supplemental  concepts  outlined  in  my  statement  today. 

I  would  be  nappy  to  answer  any  questions  you  might  have. 

Mr.  MOORHEAD.  Mr.  Frank. 

STATEMENT  OF  JOHN  P.  FRANK,  SENIOR  PARTNER,  LEWIS 
AND  ROCA,  PHOENIX,  AZ 

Mr.  Frank.  Mr.  Chairman,  it  is  nice  to  be  back.  I  suppose  I  have 
appeared  before  this  committee  in  the  last  40  years  on  pretty  much 
all  technical  matters  of  procedure  and  jurisdiction  and  served  ex- 
tensively in  this  field.  I  am  appearing  at  the  moment  at  the  invita- 
tion of  ATLA,  but  I  am  making  a  request  that  is  considerably 
broader  than  that  and  I  hope  you  can  give  it  thought. 

The  reason  you  are  not  hearing  from  the  ABA  is  that  under  its 
rules,  the  house  of  delegates  has  to  paos  on  any  matter  before  they 
can  speak  to  you,  and  the  house  of  delegates  doesn't  meet  until 
next  Monday.  They  have  before  them  a  strong  recommendation 
from  the  litigation  section  opposing  both  of  these  proposals.  With 
reasonable  likelihood,  it  will  be  adopted. 

The  American  College  of  Trial  Lawyers  similarly  cannot  have  its 
executive  committee  meet  until  the  middle  of  this  week.  I  rather 
anticipate  that  they  will  have  views  not  greatly  dissimilar  to  my 
own. 

Mr.  Chairman,  it  would  be  ashame — ^because  of  the  pace,  I  know 
you  are  doing  your  level  best  to  move  this  stuff  along — but  it  would 
be  ashame  to  keep  the  bar  of  the  country  from  being  heard  effec- 
tively, and  I  hope  that  you  can  keep  the  record  open  for  a  couple 
of  weeks  so  that  the  American  Bar  Association  and  the  American 
College  of  Trial  Lawyers  can  be  heard  through  their  official  and  ap- 
propriate bodies. 

They  are  moving  heaven  and  earth  to  get  to  you  quickly  and  they 
will  communicate  and  I  hope  that  the  horses  are  not  all  out  of  the 
bam  before  they  can  be  heard. 

Now,  on  rule  11,  I  did  have  a  material  hand  in  the  1993  amend- 
ment. I  did  coordinate  the  ATLA,  the  American  Bar,  the  American 
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College,  countless  State  bars,  the  academic  profession  and  so  on 
and  I  appeared  before  you  then.  I  do  not  recall,  Mr.  Chairman,  that 
you  opposed  that  proposal  at  that  time.  My  friend — some  represent- 
ative of  insurance  was  the  only  person  here  opposing  that  rec- 
ommendation of  the  Judicial  Conference  of  the  United  States.  And 
I  do  not 

Mr.  MooRHEAD.  I  was  opposed  to  it. 

Mr.  Frank.  I  didn't  recall  clearly  at  that  time.  In  any  case,  inso- 
far as  we  are  talking  about  the  load  of  litigation,  the  earlier  rule 
had  led  to  over  3,000  matters  of  satellite  litigation  in  the  Federal 
courts  and  it  imposed  a  terrible  burden. 

I  am  deliberately  abridging.  I  have  given  you  a  full  scale  state- 
ment and  I  hope  it  can  be  included  in  the  record  and  if  any  of  you 
have  keen  interest,  perhaps  you  will  take  a  look.  But  in  the  inter- 
est of  your  time  restraints,  let  me  simply  abridge  and  extemporize. 

Not  only  was  there  an  overwhelming  burden  of  satellite  litiga- 
tion, but  a  great  deal  of  viciousness  came  into  it.  There  came  to  be 
a  tremendous  want  of  civility  at  the  bar.  This  is  a  topic  Chief  Jus- 
tice Burger  spoke  about,  as  I  recall  it,  and  others  because  it  created 
a  situation  in  which  first  the  lawyer  had  to  try  his  case  and  then 
he  had  to  try  the  other  lawyer  and  would  be  delinquent  in  his  du- 
ties if  he  didn't.  And  that  led  to  a  terrible  lot  of,  frankly,  aimless 
satellite  litigation. 

The  rule,  as  it  was  modified,  has  largely  reduced  this  surplus, 
but  it  has  by  no  means  made  the  rule  a  toothless  tiger.  On  the  con- 
trary, the  safe  harbor  provision  is  working  to  introduce  a  degree  of 
civility  in  the  law. 

Contrary  to  Ms.  Ballen,  I  didn't  find  any  reduction  in  the  rule 
whatsoever  of  the  duties  of  counsel  to  check  carefully.  Indeed,  it 
was  broadened  to  cover  briefs  and  arguments  as  well  as  initial 
pleadings.  So  the  new  rule  just  adopted  is  a  much  broader  rule 
than  the  earlier  one  in  the  way  the  safe  harbor  provision  works. 

Let  me  give  an  illustration.  Two  weeks  ago,  I  filed  a  complaint. 
I  included  a  particular  party.  Time  was  short.  It  had  to  be  there. 
I  get  back  a  letter  from  the  opposing  counsel  saying  I  think  you  are 
wrong  about  adding  that  party.  I  have  to  give  you  rule  11  notice 
to  tell  you  that  I  invoke  the  safe  harbor  provision  and  if  you  do  not 
reconsider  this,  you  will  be  subject  to  sanctions  under  rule  11. 

The  other  fellow  is  a  sensible  fellow  and  maybe  I  am  wrong,  so 
I  write  back  and  say  let's  put  this  case  on  ice  for  10  days.  I  am 
^oing  to  have  to  go  to  Washington.  I  will  look  into  it  carefully  and 
it  may  be  that  I  will  wish  to  retreat  from  my  position,  and  maybe 
I  will  not  and  I  will  stand  and  if  so,  we  go  for  his  rule  11  sanction. 
But  what  I  am  saying  is  that  the  system  has  worked  very  well  to 
create  a  considerably  more  civilized  method  of  practicing  law  than 
we  were  having  in  the  rather  ugly  10  years  that  existed  between 
1983  and  1993. 

There  is  another  major  factor.  You  just  adopted  this  rule.  It  has 
gone  through  the  normal  process  of  the  Rules  Enabling  Act.  It  iS 
the  law  now  by  virtue  of  a  year.  I  respectfully  submit  that  this  kind 
of  catapulting  turnaround  would  be  highly  undesirable.  Judge 
Higginbotham  of  Texas,  who  was  Chairman  of  the  Rules  Commit- 
tee, has  asked  the  Judicial  Center  for  a  survey  of  how  the  new  rule 
is  working  and  that  research  is  underway. 
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It  is  highly  undesirable  to  have  flapjack  rules  that  are  this  today 
and  that  tomorrow  and  so  on.  I  respectfully  submit  that  giving  this 
rule,  as  long  as  it  has  been  adopted,  a  reasonable  opportunity  to 
work  itself  out,  to  let  the  Judicial  Conference  take  another  look  at 
it,  to  have  it  studied  by  the  Rules  Enabling  Act  and  the  Judicial 
Center,  is  a  commonsense  system. 

There  is — and  even  my  skilled  and  respected  friend  on  my  left 
has  not  given  you  one  single  instance  of  any  abuses  which  have  oc- 
curred during  the  period  that  this  rule  has  been  in  effect.  And  I 
respectfully  submit  that  having  been  adopted,  approval  by  a  major- 
ity of  the  Supreme  Court,  both  Houses  having  full  chance  to  reject 
it  and  concluding  not  to,  and  it  having  become  the  law,  that  we 
should  give  it  a  fair  chance  to  run  before  we  throw  in  the  ash  can. 

I  would  like  to  say  just  a  word  on  the  other  topic  also,  if  I  may. 
And  on  the  matter  of  loser-pays,  let  me  respectfully  submit  that 
this  is  an  ill-thought-through  idea  which  has  simply  not  been  suffi- 
ciently developed.  We  talked  loosely  about  adopting  the  English 
rule  as  though  we  were  adopting  the  English  rule,  but  there  is  not 
anything  to  that.  The  fact  is — let  me  take  the  common-enough  phe- 
nomenon. How  do  you  decide  who  wins? 

Take  the  case  in  which  the  plaintiff  sues  for  a  million  dollars. 
The  defense  offers  $50,000  for  a  settlement  because  he  doesn't 
think  it  is  worth  much.  The  jury  brings  in  $100,000.  Who  won  that 
case?  It  is  not  self-apparent  by  a  longshot. 

The  English  system  is  very  different  from  ours.  They  don't  have 
the  contingent-fee  system.  Fees  are  fixed  in  advance  on  both  sides. 
They  don't  have  the  hourly  rate  system.  If  it  turns  out  that  the  fee 
is  proving  inadequate,  they  have  that  delightful  phenomenon,  the 
refresher. 

In  short,  we  are  dealing  with  a  highly  stabilized  system.  And  on 
top  of  that,  all  of  these  fee  questions  are  then  left  to  a  special  mas- 
ter to  decide  and  he  can  take  account  of  the  details  of  the  particu- 
lar case. 

But  if  what  we  are  doing  here  is  spreading  this  all  over  the  Unit- 
ed States  with  no  standards  at  all,  the  most  trenchant  part  of  Mr. 
Olson's  remarks  is  that  and  I  completely  agree  with  him — in  that 
portion  of  the  present  loser-pays,  you  are  legislating  a  mood,  but 
not  a  procedure  and  there  just  is  nothing  there  without  some  way 
of  knowing  about  settlement  offers  and  who  really  is  winning.  The 
system  is  an  invitation  to  chaos. 

But  I  would  like  to  make  one  other  point.  On  this  point  I  know 
that  your  chairman  and  I  have  had  our  differences  for  decades,  I 
guess.  I  have,  over  the  years,  represented  the  bar  of  America.  At 
times  I  have  appeared  here  quite  literally  in  behalf  of  all  50  States 
to  protect  the  diversity  jurisdiction. 

The  bar  overwhelmingly  wishes  to  see  the  diversity  jurisdiction 
maintained.  The  last  time  this  came  up  before  this  full  committee 
about  6  years  ago  and  a  proposal  to  abolish  diversity  you  voted  it 
down  by  a  vote  of  26  to  6.  And  the  whole  bar  of  the  country,  every 
last  bit  of  it  was  here  in  resistance. 

What  we  have  had  since  is  a  series  of  attempts  to  chip  and  chop 
to  get  rid  of  diversity;  to  change  the  amount  and  do  something 
about  the  in-state  plaintiff.  That  was  the  last  time  I  was  before 
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your  chairman.  And  now  we  get  the  one  of  making  diversity  inhos- 
pitable by  adding  this  loser-pays  element. 

I  respectfully  submit  that  there  are  roughly  a  total  of  50,000  di- 
versity cases  in  the  Federal  court  out  of  the  vast  horde.  If  you 
mean  to  abolish  diversity,  it  ought  to  be  fairly  confronted.  Its  val- 
ues ought  to  be  considered.  Not  a  word  has  been  said  about  what 
this  does  to  a  system  of  case  disposition  which  has  been  used  in 
the  United  States  under  the  Constitution  since  1789.  It  is  a  good 
system. 

I  repeat,  the  bar  of  the  country,  all  of  it,  not  only  the  national 
bar  associations,  but  all  of  the  State  bar  associations,  at  least  on 
previous  representation,  wish  to  maintain  diversity.  And  I  respect- 
fully submit  that  it  shouldn't  be  nicked  and  knacked  a  little  bit 
here  and  a  little  bit  there  because  generally  speaking  it  is  a  highly 
satisfactory  and  useful  mechanism  and  by  no  means  a  large  portion 
of  the  caseload  we  are  speaking  of. 

Where  the  chairman  and  I  have  been  in  great  agreement  on  pre- 
vious hearings  is  the  fact  that  you,  the  Congress,  are  dumping  into 
the  Federal  courts  all  sorts  of  other  matters  which  are  creating  the 
overload  which  exists.  And  that,  plus  the  sentencing  guidelines, 
does  make  it  hard  to  move  the  cases.  But  diversity  is  not  doing  it, 
I  respectfully  submit.  And  it  would  be  a  mistake  to  attempt  to  limit 
the  diversity  jurisdiction  by  putting  these  peculiar  financial  ar- 
rangements in  it. 

In  summary,  I  respectfully  submit  rule  11  as  it  has  been  modi- 
fied is  working  very  well  and  has  improved  civility  at  the  bar. 
There  has — I  remind  you,  not  been  one  single  instance  brought  to 
your  attention  of  a  case  which  should  have  been  sanctioned  and 
was  not  since  the  rule  was  adopted.  You  have  got  a  good  thing 
going.  And  I  respectfully  submit  that  it  should  be  allowed  to  play 
itself  out  and  see  how  it  works.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Frank  follows:] 
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Prepared  Statement  of  John  P.  Frank,  Senior  Partner,  Lewis 
AND  RocA,  Phoenix,  AZ 


My  nama  is  John  P.  Frank  azid  I  am  the  sanior  partner  of  the  law 
firm  of  Lewie  and  Roea  in  Phoenix,  Ajisona.  I  attach  my  WHq'b  Who 
identification  to  this  etatement  and  will  e ay  briefly  only  that  I  have  my  law 
graduate  degreea  from  the  Univenity  of  T^eonsin  and  Yale  Law  School  and 
prior  to  September  16, 1964,  tau^t  law  at  Indiana  Univenity  and  at  Yale,  in 
both  ficboolf  teaching  procedure.  I  have  taught  on  ihorter  term  baeei  at  varioue 
sehoolB  in  the  United  States  and  have  lectured,  commonly  on  either 
constitutional  or  procedural  subjects,  in  man;  states.  I  am  the  author  of 
numerous  books  and  articles  on  court  administration  and  procedure  and 
constitutional  and  legal  historical  sufa;}eota. 

I  served  on  the  then  Supreme  Courts  Advisory  Committee  on  Civil 
Procedure  by  appointment  of  Chief  Justice  Warren  under  the  chairmanship  of 
Mr.  Dean  Acheson  from  approadmatsly  1980  to  1970.  I  was  a  member  and  from 
time  to  time  chairman  of  the  Arisona  State  Committee  for  Civil  Procedure  for 
some  thirty  years  and  have  participated  in  and  have  appeared  at  all  hearings  by 
the  Committee  on  the  Bules  of  Civil  Procedure  frcm  1960  to  the  present  time.  I 
am  serving  now  as  an  emeritus  member  of  the  present  Advisory  Committee  on 
Civil  Procedure  of  the  Judicial  Conference  chaired  by  Judge  Patrick  £. 
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HigginbothAm  of  the  Fifth  Circuit.  I  hav«  r«peatadly  appeared  before  Houee  and 
Senat«  committeei  on  jurisdictional  and  procedural  matters. 

In  connection  with  the  matters  presently  before  this  Committee,  I 
have  been  active  in  connection  with  them  throughout  their  several  year  history. 
I  have  been  particularly  involved  in  respect  to  Rule  11  and  can  perhaps  properly 
say  that  as  coordinator  of  the  Bench«Bar  Committee  to  Revise  Civil  Procedure 
Rule  11, 1  was  one  of  the  moving  spirits  for  the  change.  I  attach  the  names  of 
the  Bench'Bar  Committee  to  this  statement;  it  will  be  apparent  to  you  that  it 
repreeentfl  all  parts  of  the  judiciary;  the  bar  and  academia.  I  am  appearing  today 
at  the  request  of  the  American  Trial  Lawyers  Association.  I  am  not  a  member  of 
that  group  but  have  frequently  been  the  coordinator  of  the  group  with  other 
national  bar  organizations,  including  the  American  Bar  Association.  In 
connection  with  the  adoption  of  Rule  11, 1  presented  zo  the  ofElcial  committee 
and  in  the  hearings  before  this  Committee  and  the  equivalent  Senate 
subcommittee  the  views  of  numerous  United  States  Court  of  Appeals  Circuit  and 
Dieirlct  judges,  the  leadership  of  the  Litigation  Section  cf  the  American  Bar 
Association,  the  Board  of  Governors  of  the  American  Trial  Lawyers  Association, 
the  committee  on  civil  procedure  of  the  American  College  of  Trial  Lawyers,  and 
the  views  of  numerous  state  bars.  In  this  connection,  I  worked  particularly 
closely  with  the  New  York  bar  and  the  outstanding  chairman  of  its  civil 
procedure  committee.  Judgw  Hugh  Jones,  formerly  of  the  New  York  State  Court 
of  Appeals. 

Due  to  the  fact  that  the  House  of  Delegates  of  the  American  Bar 
Aasociation  cannot  pass  on  the  recommendations  to  it  of  its  Litigation  Section 
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until  lit  mid-winter  meeting  which  begins  on  February  13,  a  wwk  from  today,  I 
cannot  and  do  not  purport  to  preeent  any  ofRcial  viewe  of  the  ABA.  However,  in 
the  course  of  my  remarlu  I  will  tell  you  of  the  reeommendaticne  which  the 
Litigation  Section  of  the  ABA  haa  made  to  the  House  of  Delegates.  I  take  the 
liberty  of  asising  that  you  keep  this  record  open  for  at  least  three  weeks  so  that 
the  ABA,  if  it  cares  to  do  so,  can  add  an  o£Elcial  written  statement.  Similarly,  the 
Executive  Committee  of  the  American  College  of  Trial  Lawyer*  cannot  meet  on 
this  matter  until  the  middle  of  this  week.  The  American  College  had  a 
substantial  hand  in  the  creation  of  the  new  and  present  Rule  II  and,  indeed, 
originated  its  most  important  parts.  I  have  reason  to  believe  that  it  is  quite 
likely  that  the  College  will  wish  to  put  in  a  statement  on  at  least  some  of  the 
matters  now  before  you,  including  particularly  Rule  11,  and  I  ask  that  the  record 
be  kept  open  for  the  brief  period  requested  in  connection  with  possible  ABA 
action  so  that  the  American  College  of  Trial  Lawyers  can  also  be  heard  firom. 

Let  me  divide  my  statement  into  the  background  for  the  1993  ciiange 
in  Rule  II,  the  present  situation,  and  present  proposal. 
I.  RUUBll. 

A.  Backgrmind  nf  tho  lflfl«  miflncra. 

Rule  11,  as  adopted  in  1983,  was  described  by  Professor  Charles  Alan 
Wright  as  the  worst  self-inflicted  wound  !n  the  history  of  the  rules-making 
procesR.  Seldom  was  an  effort  made  with  better  intentions  or  higher  purposes, 
but,  as  has  been  trenchantly  observed  by  Professor  Judith  Reenik  of  the 
University  of  Southern  California,  most  of  the  time  rules  reformers  are  mopping 
up  after  the  mistakes  of  past  rules  reformers;  the  old  Rule  11  was  a  brilliant  example. 
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Th«  old  Rule  11  was  a  gtziia  which  cam*  out  of  a  amall  bottle  and 
filled  all  available  space.  No  ooe  would  have  supposed  in  1983  that  it  would  be 
•o  consequential.  The  rule  was  short  and  in  both  prose  and  intention  benign.  It 
provided  that  every  pleading,  motion  and  other  paper  must  be  signed  by  the 
sttom^  and  if  there  is  no  attorney,  by  the  party.  The  signature  then  became  a 
eertiuc?.te  that  the  attorney  has  made  a  reasonable  inquiry  and  that  to  the  best 
cf  his  or  her  knowledge,  information  and  belief,  the  document  was  well  groiinded 
in  fact  and  warranted  by  existing  law  or  represented  a  good  faith  effort  to  alter 
existing  law.  If  the  pleading  or  motion  cr  other  paper  was  found  to  have  been 
signed  in  violation  of  the  rule,  the  court  was  authorized  to  impose  an 
appropriate  sanction  which  could  include  an  order  to  pay  to  the  other  party  the 
reasonable  expenses  involved  in  countering  the  pleading,  including  attorneys 
fees. 

Great  oaics  £rom  little  acorns  grow.  In  the  less  than  ten  years  after 
the  adoption  of  old  Rule  11,  we  had  thousands  of  cases  invoking  its  application. 
Asking  for  sanctions  because  of  challenges  to  the  allegedly  good  faith  inquiry 
into  either  facts  or  law  became  a  m^jor  industry.  It  became  routine  that  the 
attorneys  had  a  double  duty,  one  to  try  the  case  and  the  other  to  tiy  the 
opposing  counsel. 

The  rule  became  more  of  a  defendant's  mechanism  than  a  plaintiffs, 
but  the  defendants  did  not  liked  it  either.  Approximately  76  percent  of  the 
sanction  applications  were  against  plaintiflk.  Nonetheless,  there  were  enough 
against  defendants  to  create  a  mutual  burden.  Indeed,  the  Rule  11  operation 
was  juat  as  obnoxious  to  the  leaders  of  the  defense  bar  as  it  was  to  the  plaintiffs 
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bar.  Tha  root  goal  was  the  dsiire  to  tanetion  fHvolous  casei.  The  underlying 
problem  hsre  is  that  the  phrase  'MvoIoub  cbsu"  has  a  happy  ring  to  it  as  though 
it  were  saying  something  msaningftil,  when  in  truth  this  is  false.  One  judge's 
frivoious  case  is  another's  serious  question.  In  a  Federal  Judicial  Center  study,  a 
group  of  judges  who  considered  the  same  complaint  divided  fifiy*fifly  on  whether 
it  was  frivolous. 

The  lyitem  was  bean  particularly  onerous  on  civil  rights  plaintifb. 

I  do  not  pause  with  what  I  think  were  the  substantive  misfortunes 
under  Rule  11  because  the  point  that  particularly  concerned  me  was  tha  grossly 
unreasonable  and  unwholesome  burden  it  added  to  judicial  administration.  The 
American  Judicature  Society  did  a  nugor  study.  That  study  reported  that  in  7.6 
parcent  of  the  cases  studied  thara  were  Rule  11  sanctions  and  in  24.3  percent 
there  was  some  involvement  without  sanctions.  That  meant  that  there  had  been 
some  kind  of  Rule  11  activity  of  a  formal  enough  sort  to  be  noticed  in  a  third  of 
the  ceaes.  This  in  turn  means  that  a  great  number  cf  time-consuming  and 
dollar-consuming  decision  points  ha>'e  been  put  into  the  legal  system. 

When  the  attention  goes  &om  the  frequency  of  Rule  11  in  a  batch  of 
caaaa  to  the  frequency  of  Rule  11  problems  for  lawyers  in  ganaral,  the  American 
Judicature  Society  came  up  with  the  astonishing  figure  that  82  percent  of  tha 
bar  studied  has  had  some  Rule  11  contact.  This  was  a  terrible  and  costly  burden 
to  put  on  the  profession.  It  was  particularly  undesirable  because  under  Rule  11 
there  were  no  uniform  standards.  As  I  have  mentioned,  one  Federal  Judicial 


^J.  M.  Kassenkissen,  An  Empirical  Study  of  Rule  11  Sanctions,  26  (1986). 
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Study,  judge*  divided  fiffy-fifty  aa  to  which  caMi  were  and  which  were  not 
frivolous. 

The  Judicature  Society  also  apoke  of  the  threat  element  in  Rule  11,  as 
lawyers  charge  each  other.  The  Seventh  Circuit  study  on  the  rising  incivility  of 
the  bar,  an  appreciable  part  of  it  dependent  on  Rule  11  combat,  illustrated  the 
vices  of  this  system.  Exchanges  between  lawyers  of  the  I'm  going  to  get  you" 
variety  don't  help  civility  very  much. 

It  was,  in  short,  a  bad  rule  that  needed  changing. 
B.        The  Preaent  Sttnation  Under  Ntrw  Rule  1 1. 

As  against  that  background,  I  had  the  pleasure  and  opportunity  to  be 
coordinator  on  the  Benoh*Bar  proposal  to  revise  Rule  11.  It  included  an 
aetocushingly  complete  representation  of  the  bar,  the  Litigation  Section,  ATLA. 
the  College  of  Trial  Lawyers,  numerous  state  bars,  and  numerous  judges  and 
professors;  the  list  speaks  for  itself.  We  asked  for  a  veiy  comprehensive  revision 
of  Rule  11. 

We  did  not  get  what  we  asked  for.  I  regret  that.  The  plain  fact  is 
that  the  Rule  11  dispute  reflects  class  difference  within  the  profession.  Most  of 
the  judges  who  have  the  Rule  11  power  like  it.  The  lawyers  on  whom  it  is 
exercised  or  feel  its  consequences  do  not.  In  the  world  of  cats  and  mice,  it  is 
more  attractive  to  be  a  cat.  This  is  illustrated  in  the  dissent  by  Justices  Scalia 
and  Thomas  fVom  even  the  modest  Pule  11  changes  which  were  made. 

Nonetheless,  while  the  changes  are  less  than  I  would  have  liked,  the 
improvements  are  noteworthy.  A  strenuous  concern  of  the  American  College  of 
Trial  Lawyers  was  the  provision  in  the  1988  rule  that  sanctions  were  mandatory. 
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If  the  judge  found  any  of  thd  triggering  circumstances  existed,  the  court  had  no 
discretion  to  waive  the  sanctions  but  was  compelled  to  impose  them.  That 
aspect  is  changed  by  the  new  rule.  Another  improvement  is  that  the  sanctioning 
power  was  broadened  to  cover  firms  as  well  as  persons  who  actually  sign 
documents  in  court.  Frequently  the  signer  is  a  junior  attorney  who  is  simply 
doing  what  he  is  told.  He  is  not  a  policy  maker.  It  would  have  been  better  to 
eliminate  any  sanctions  on  such  persons,  but  at  least  now  the  courts  will  have 
discretion  to  put  the  responsibility  where  it  belongs,  which  is  on  the  firm  itself. 

The  worst  feature  of  the  1983  rule,  which  I  have  already  mentioned,  is 
that  the  rule  became  a  fee*shifting  device.  The  Bench-Bar  proposal  urged  that 
any  sanctions  under  the  rule  should  be  paid  into  the  court.  That  proposal  was 
cot  entirely  adopted  in  the  new  rule  but  long  steps  were  taken  in  that  direction. 
The  Court  adopted  the  views  of  Justice  O'Connor  in  a  recent  opinion  that  there 
should  be  heavy  etress  on  deterrence,  not  profiteering,  as  the  rule's  otjjective. 
Hence,  the  Committee  provided  that  any  sanctions  "should  ordinarily  be  paid 
into  court  as  a  penalty"  and  that  fee  shifting  should  be  limited  to  "unusual 
circumstances."  This  is  an  improvsment.  In  addition,  the  new  rule  provides  that 
there  shall  be  no  sanctions  if  the  offending  pleading  is  withdrawn,  and  the 
objecting  party  must  give  the  other  side  this  opportunity! 

A  nuyor  improvement  in  the  rule  is  its  improvement  on  the  notice, 
hearing  and  determination  practices  required  before  sanctions  will  be  allowed. 
Anybody  sanctioned  must  have  a  specific  charge,  must  have  a  reasonable 
opportunity  to  respond,  and  the  court  must  show  its  reasons  on  the  record  for 
any  order  it  makes.  This  is  particularly  important  because  the  court's  order  is 
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r«vi«wed  only  for  abuse  of  dUcretion,  so  there  muit  be  a  record  to  show  whether 
discretion  has  been  abused. 

Former  Rule  11  created  a  situation  which  was  simply  intolerable.  The 
present  rule  was  urgently  needed.  You  gave  it  your  blessing  in  1993,  and  you 
were  right. 

C.         Pl-obleme  Under  HR  10. 

The  proposal  to  erase  new  Rule  11  and  impose  old  Rule  11  by  statute 
is  unfortunate  Ctom  several  standpoints. 

1.         The  new  rule  has  already  reduced  the  great  load  of  satellite 
litigation  created  by  the  old  rule  and  restored  a  great  degree  of  civility  to  the 
practice  of  law.  Lawyers  are  no  longer  required  to  attack  each  other.  Under  the 
old  rule,  if  a  lawyer  failed  to  charge  his  opponent  with  all  sorts  of  malfeasance, 
he  might  be  guilty  cf  malpractice  to  his  own  client.  Please  notice  that  this  is 
verj'  different  fVom  the  fee-shifting  proposal  which  is  the  next  item  on  your 
agenda  and  to  which  I  shall  turn  in  a  moment.  Old  Rule  11  was  not  a  simple 
fee-shifting  rule.  It  required  the  prevailing  party  to  show  that  the  losing  party 
had  mispracticed  his  profession  to  the  point  of  unethical  conduct.  It  precipitated 
what  became  an  actual  personal  dispute  between  attorneys.  All  this  added 
heavily  to  the  caaeloada  of  the  courts. 

Under  the  new  rule,  this  satellite  litigation  has  maricedly  diminished. 
We  do  not  know,  because  the  rule  is  so  new,  just  how  much  it  has  lightened  the 
court's  load.  Judge  Higginbotham,  the  Fifth  Circuit  judge  who  is  the  current 
chainnan  of  the  Civil  Rules  Committee,  has  asked  the  Federal  Judicial  Center 
for  a  study  on  this  point  to  determine  how  new  Rule  11  is  working  out.  But 
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while  we  do  not  yet  have  clear  etatiatica,  we  do  know  from  diecoi aioni 
throughout  the  country  that  there  is  much  reduction  in  the  eatellite  litigation. 
The  reduction  in  satellite  litigation  preeenta  the  question  of  whether  the  new 
rule  haB  become  &  toothless  tiger,  whether  the  diminution  of  the  number  of 
actual  sanctions  claims  means  that  the  bar  can  now  be  as  irresponsible  as  it 
wishes. 

The  answer  is  a  very  clear  "No."  A  portion  of  the  new  rule  which  is 
working  extremely  well  i»  the  safe  harbor  provision.  Under  the  new  rule,  before 
a  Rule  11  sanction  can  be  sought,  the  party  asserting  the  violation  of  the  rule 
must  eerve  a  notice  on  his  opposing  counsel  and  give  him  a  reasonable  time  to 
correct  or  modify  the  alleged  erroneous  or  unsupported  filing.  If  the  adjustment 
is  not  made  to  the  satisfaction  of  the  lawyer  making  the  demand,  he  is  (tee  to 
ask  for  Rule  11  sanctions. 

The  safe  harbor  provision  works.  It  calls  to  the  attention  of  the  other 
side  that  there  may  be  something  too  loose  or  erroneous  in  the  papers,  and  it 
creates  an  incentive  to  correct  these  errors  because  of  the  potential  of  the  Rule 
11  sanction. 

Let  me  give  a  brief,  personal  illustration.  Perhaps  two  weeks  age,  I 
had  to  file  a  pleading  and  counterclaim  very  rapidly,  perhaps  too  rapidly,  in  a 
case  asserting  damages  in  the  amount  of  many  millions  of  dollars.  The  deadline 
precluded  much  meditation  over  the  pleading.  Shortly  thereafter,  I  received  a 
letter  from  opposing  counsel  telling  me  that  a  given  portion  of  the  pleading 
might  be  entirely  unwarranted.  The  safe  harbor  provision  of  Rule  11  was 
invoked  and  I  was  given  the  rule-provided  time  to  reconsider  the  matter.  I  wrote 
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in  return  that  the  presiuree  of  life,  including  the  neceiiity  of  preparing  fbr  and 
being  at  this  hearing,  made  it  impoesible  for  me  to  examine  hie  point  so  quickly 
and  I  suggested  that  we  muttxaliy  agree  on  a  ten-day  extension  of  the  whole  case 
to  that  I  would  have  time  to  check  the  point  out.  The  other  side  was,  thus, 
relieved  of  pleading  for  the  extra  time  and  the  suggestion  was  quickly  accepted. 
When  I  return,  I  shall  examine  the  matter  closely  and  either  conclude  to  stand 
on  my  position  and  risk  the  Rule  11  sanction  or,  perhaps,  discover  that  I  was  in 
error  and  amend  my  pleading. 

Thi«  is  the  way  the  system  is  supposed  to  work.  This  is  what  is 
happening  all  over  America.  The  name  calling  and  epithet  slinging  which  was  a 
part  of  former  Rule  11  practice  is  gone.  I  remember  vividly  a  particularly 
moving  speech  by  Chief  Justice  Burger  on  the  necessity  of  restoring  civility  to 
the  practice  of  law,  New  Rule  11  ii  a  long  step  in  that  direction. 

2.         There  is  another  consideration  for  leaving  the  current  rule 
alone.  That  is  that  it  has  just  been  adopted,  it  has  had  only  a  year  in  which  to 
operate,  and  its  strengths  and  weaknesses  are  just  now  beginning  to  be 
evaluated.  No  objection  to  the  rule  was  made  by  either  house  of  Congress  after 
full  hearing  in  1993.  The  rule  should  not  be  allowed  to  become  a  flapjack,  to  be 
turned  over  so  casually. 

I  met  recently  with  a  large  aggregation  of  representatives  from  all  of 
the  mtyor  bar  associations,  including  some  thirty  or  more  of  the  state  bars.  The 
general  sentiment  expressed  was  that  the  Rules  Enabling  Act  provides  a  good, 
thoughtflil  method  of  making  rules  by  committee,  with  hearings,  and  with  final 
consideration,  both  by  the  Supreme  Court  and  Congress.  This  bill  simply  end 
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ruoi  that  whole  proeeia,  eliminating  committoM,  eliminating  the  Supreme  Court, 

and  moving  the  matter  entirely  here.  I  ftilly  respect  the  fact  that  the  Congreas 

can  make  auch  rules  as  it  desires,  but  the  exercise  of  the  power  ehould  be  with 

rescraint.  The  Judicial  Conference  should  not  be  bypassed  in  this  fashion 

without  even  an  inquiry  as  to  whether  a  rule  change  ehould  be  made. 

3.         The  report  of  the  Litigation  Section  of  the  American  Bar 

Association,  which  will  be  before  the  Houee  of  Delegate!  next  week,  speaks  of  old 

Rule  11  as  "a  colossal  waste  of  judicial  time."  As  the  report  said,  'Things  had 

obviously  wandered  far  afield  when  there  existed  exposure  to  sanctions  for 

asserting  even  meritorious  positions  in  good  faith."  The  conclusion  of  the 

Litigation  Section  was: 

This  restoration  of  the  status  quo  ante  would  Ignore  all 
experience  under  the  198S  version  of  Rule  11,  exacerbate 
its  worst  features,  and  resuscitate  and  accelerate  the 
enormous  amount  of  judicial  time  and  attention  devoted  to 
nonsubataniive  motion  practice.  It  should  not  be  enacted 
into  law. 

I  respectfully  that  the  Litigation  Section  is  quite  right.  I  renew  my 
expression  of  hope  that  you  ynW  keep  this  record  open  so  that  the  American  Bar 
Association  and  the  American  College  of  Trial  Lawyers  can  be  heard. 
n.  THE  LOaFR  PAVa  propoaal. 

In  respect  to  this  proposal,  I  adopt  as  my  own  the  recommendation  of 

the  Litigation  Section  of  the  American  Bar  Association  to  its  House  of  Delegates: 

Hit.  Ic  would  reverse  the  prevailing  rule  in  the 
federal  system  and  provide  that  the  attorneys'  fees  and 
expenses  for  a  prevailing  party  be  paid,  upon  application  to 
the  court,  by  the  loaing  party.  The  court  would  have  the 
discretion  to  reduce  such  an  award  if  it  concluded  that  the 
prevailing  party  had  engaged  in  conduct  during  the 
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procMding,  which  unduly  and  unrMfonably  protracted  tha 
final  resolution  of  tha  caaa. 

The  balhnark  of  the  ABA  haa  bean  tha  goal  of 
providing  acceu  to  juatice  for  all.  The  ''loiar  pays" 
provisions  of  H.R.  10  would  also  undo  much  of  the  good 
that  has  been  accomplished  on  access  to  justice  issues. 

This  provision  would  end  class  actions  and  virtually 
all  other  security  actions  by  victims  of  trzad.  By  definition, 
a  securities  class  action  is  a  suit  by  one  or  a  few  investors 
who  have  lost  relatively  Bmall  amounts  of  money  end  who 
sue  on  behalf  of  ell  those  similarly  iz^ured.  No  victim  will 
stand  up  end  sue  as  the  champion  of  the  class  if  the  risk  •• 
under  the  English  rule  ••  is  paying  millions  in  attorneys' 
fees  incurred  by  insurance  companies,  public  corporations, 
investment  banking  houses,  accounting  firms  and  lew  firma. 
Access  to  the  courts  by  ell  will  be  seriously  undermined. 
The  English  rule  is  simply  inconsistent  with  the  class 
action  device. 

Moreover,  the  provision  cannot  be  fixed  by  changing 
the  standard  to  shift  fees  on  the  basis  of  a  lower  standard. 
The  in  tarrormn  chilling  effect  exists  because  of  the 
poaaibilitv  that  fees  will  be  shifted;  therefore  any  threat  of 
a  fee  shift  would  be  sufScient  to  deter  a  plaintiff  from 
pursuing  a  class  claim.  As  Professor  Arthur  Miller  of 
Harvard  Law  School  so  cogently  testified  last  summer. 

'Ai  a  practical  matter,  fee  shifting  is  almost 
invariably  an  intimidation  device  designed  to  inhibit 
people  from  seeiung  access  to  the  courts.  Fee 
shifting  would  eviscerate  all  •-  or  virtually  all  - 
piaintifTs'  securities  claims,  the  meritorious  along 
with  the  meritless.  The  practical  mathematics  of 
deciding  whether  to  bring  a  lawsuit  are  clear.  No 
one  except  the  extremely  wealthy  --  no  matter  how 
strong  his  or  her  claims  appear  to  be  -  would 
assume  the  risks  of  pursuing  a  class  claim  against 
well-researched  defendants  with  counsel  who  are 
compensated  on  en  hourly  basis  if  there  was  any 
riik  of  having  to  pay  tha  defendantL*  attorneys'  fees. 
That  would  create  a  risk  that  would  be  hundreds,  if 
not  thousands,  of  times  as  great  as  the  loss  of  any 
individual  class  representative. 
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'Litigation  iucc«m  from  the  plaintiffi  p«npectiv«  is 
nevgr  certAln  at  the  point  of  institution.  Therefor*, 
it  does  not  matter  much  whether  fee  shifting  is 
mandatory  or  discretionary  with  the  court,  or  even 
what  the  standard  for  imposing  it  is.  As  a  practical 
matter,  in  the  contaoct  of  class  actions  under  the 
antifraud  provisions  of  the  federal  securities  laws, 
even  a  remote  possibility  that  the  class 
representative  would  have  to  pay  the  legal  fees  of 
defendants  would  be  a  xaaior  deterrent  to  anyone 
seeking  to  remedy  a  justiciable  wrong.  Who  would 
risk  the  staggering  legal  fees  if  there  was  a  efaanes 
the  defendants  would  prevail  in  a  civil  suit  -  leaving 
the  loser  responsible  for  the  fees? 

"The  'loser  pays'  proposal  in  class  actions  is  radical 
and  inconsistent  with  traditional  American  values 
involving  equal  access." 

I  would  add  to  what  the  Litigation  Section  has  said  one  further 
observation-  The  loser  pays  provision  is  hard  on  plaintifSs  and  will,  as  suggested 
by  the  Litigation  Section,  keep  some  of  them  out  of  court.  But  my  own  practice 
is  largely  on  the  defense  side,  and  I  must  bring  to  the  attention  of  the 
Committee  that  this  is  very  bad  f^om  a  defense  standpoint.  The  realistic  fact  of 
the  matter  is  that  the  deep-pocket  defendants  will  normally  be  able  to  pay  the 
other  side's  fees.  A  great  many  plaintifft  will  not  be  able  to  pay  and  will  avoid 
their  responsibility  because  of  insufilcient  funds.  Bankruptcy  will  become  an 
easy  out.  The  practical  effect  of  this  provision  is  that  defendants  who  lose  will 
generally  be  paying  the  other  side's  fees,  but  as  a  practical  matter  plaintifi^  who 
looe  will  frequently  not  bo  paying.  This  imbalance  is  highly  undeairable. 

Thank  you  for  the  opportunity  to  ai-pear  before  you. 
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Mr.  MooRHEAD.  Mr.  Foster. 

STATEMENT  OF  JOHN  FOSTER,  P.E.,  FORMER  PRESmENT, 
AMERICAN  CONSULTING  ENGINEERS  COUNCIL 

Mr.  Foster.  Mr.  Chairman,  members  of  the  subcommittee,  Hke 
Mr.  Bono,  I  am  not  an  attorney.  I  am  here  simply  as  a  business- 
man who,  for  40  years,  has  been  trying  to  run  a  consulting  engi- 
neering firm  doing  projects  across  this  country  and  around  the 
world. 

I  am  speaking  today  as  a  former  president  of  the  American  Con- 
sulting Engineers  Council,  an  organization  of  5,000  member  firms 
and  200,000  employees  across  the  country. 

As  you  pointed  out  in  my  introduction,  members  of  the  organiza- 
tion design  over  100  billion  dollars'  worth  of  public  and  private 
works  a  year.  That  is  probably  two-thirds  of  all  the  design  and  con- 
struction activities  in  the  country.  About  80  percent  of  these  firms 
are  small  businesses,  30  employees  or  less.  My  firm  is  relatively 
large  with  1,100  employees  but  mostly  we  are  talking  about  an  or- 
ganization of  small  business  people. 

ACEC  has  been  concerned  about  the  issues  of  legal  reform  for 
some  period  of  time.  We  are  a  founder  of  ATRA,  the  American  Tort 
Reform  Association,  some  15  or  18  years  ago;  and  a  founding  mem- 
ber of  CCJR,  the  Citizens  for  Civil  Justice  Reform.  Both  of  these 
organizations  have  joined  more  recently  to  work  on  H.R.  10.  Some 
300  different  organizations  are  involved  in  this  activity.  And  these 
folks  cover  a  broad  range  of  service  and  product  providers,  and  that 
introduces  my  first  recommendation. 

Somehow,  we  would  hope  that  you  could  broaden  this  legislation 
to  include  the  service  sector,  which  is  now  larger  than  the  manu- 
facturing sector  in  this  country. 

Some  have  argued  that  it  would  muck  up  the  bill  to  include  serv- 
ice providers  in  it  and  a  separate  bill  should  be  provided.  But  it 
seems  to  me  you  are  on  the  right  track  and  that  the  proposed  legis- 
lation should  be  expanded  to  provide  coverage  for  the  service  seg- 
ment. 

It  is  kind  of  interesting,  the  McDonalds  suit  that  we  have  talked 
about  here  recently  this  morning  several  times,  this  morning  would 
not  be  covered  under  H.R.  10. 

Our  firm  has  been  in  business  for  100  years.  We  have  been  sued 
by  three  clients  over  that  time.  But  we  are  now  being  sued  on  the 
average  of  about  once  every  6  weeks.  Something  is  wrong  with  the 
system.  Frankly,  Mr.  Chairman,  we  are  a  bunch  of  "good  guys." 
Imagine  how  often  the  bad  guys  get  sued. 

Let  me  tell  you  the  kind  of  nonsense  that  we  have  to  encounter. 

We  recently  finished  the  design  of  a  very  large  wastewater  treat- 
ment plant  in  Texas.  The  project  was  spread  out  over  a  number  of 
acres.  The  contractors,  because  they  were  being  robbed  by  local  citi- 
zens, decided  to  hire  a  large  night  watchman  service. 

One  morning  I  was  called  to  the  front  of  my  office  in  a  reception 
room  and  I  was  served  with  a  summons  and  complaint  from  an  in- 
dividual in  Texas  who  was  a  night  watchman  working  for  this 
group.  Apparently,  one  dark  and  stormy  night,  the  papers  read,  he 
was  out  patrolling  his  sites.  While  walking  down  beside  the  trench 
a  skunk  jumped  out  from  in  back  of  a  piece  of  pipe.  The  skunk  so 
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startled  our  watchman  friend  that  he  jumped  into  a  trench  and 
was  hurt  bv  falling  on  some  reinforcing  bars  and  concrete  at  the 
bottom  of  tne  trench.  So  naturally  his  attorney  sued  everybody  in 
sight;  the  guys  who  made  the  trench,  the  consulting  engineers,  the 
city,  the  county,  all  of  the  other  subcontractors  on  the  site,  and  ev- 
erybody on  the  site,  except  that  four-legged  skunk  who  got  away 
scot-free. 

This  is  typically  the  kind  of  cases.  When  I  say  a  case  every  6 
weeks,  that  is  what  I  mean  by  that.  But  on  a  pro  rata  basis  tnat 
is  the  kind  of  frequency  that  our  profession  is  seeing  in  the  size  of 
their  firms.  The  average  company  in  our  organization  gets  sued 
about  once  every  18  months. 

I  urge  you  to  extend  the  scope  of  H.R.  10  to  cover  services. 

I  don't  understand  all  the  issues  involved,  but  I  think  we  have 
some  of  the  same  problems  that  others  have  talked  about  this 
morning.  There  are  a  number  of  other  provisions  I  think  that 
should  be  added.  A  certification  panel  would  help  a  lot  to  try  to  de- 
cide what  claims  are  meritorious  and  what  are  not. 

I  believe  that  States  like  California  have  shown  some  outstand- 
ing advantages  in  doing  that.  There  are  a  number  of  other  leading 
tort  reform  States. 

Second,  I  would  suggest  that  you  try  to  do  something  to  prevent 
disputes  going  all  the  way.  Much  of  this  could  be  avoided  if  we 
could  find  better  ways  to  solve  disputes  upfront.  Much  of  the  dis- 
cussion this  morning  has  been  on  the  cases  going  all  the  way  and 
the  court  deciding.  Whv  does  it  have  to  be  this  way. 

Everything  doesn't  nave  to  go  before  a  judge,  it  seems  to  me. 
Using  various  alternative  dispute  resolution  techniques  like  medi- 
ation would  be  a  big  help.  There  is  a  lot  of  progress  being  made 
in  that  area  and  more  is  needed.  So  I  think  changes  in  the  legisla- 
tion would  encourage  major  support  from  the  organizations  that  I 
have  just  mentioned. 

Why  do  consulting  engineers  need  help?  Surveys  show  that  41 
percent  of  the  claims  against  engineering  firms  are  resolved  with- 
out any  payment  to  the  claimant.  That  doesn't  mean  they  are  all 
frivolous  but  somehow  they  are  resolved  in  an  effective  kind  of 
way.  We  recognize  that  sometimes  an  unfair,  unjust  settlement 
upfront  is  far  cheaper  than  a  very,  very  fair  settlement  down  the 
road. 

We  spend  a  lot  of  time  trying  to  resolve  disputes  early.  With  at- 
torney fees  and  time  involved,  it  is  a  tremendous  cost  to  our  firms. 
The  average  cost  in  insurance  among  our  member  §rms  is  about 
2.5  percent  of  billing,  a  big  piece.  When  you  stop  and  think  that 
profits  are  running  5  to  10  percent,  you  can  see  that  2.5  percent 
of  billings  is  a  big  number,  more  than  the  profit  of  many  of  the 
firms  in  our  organization. 

Let  me  take  a  few  moments  to  touch  on  other  problem  areas. 
About  14  percent  of  our  firms  go  without  insurance  because  insur- 
ance is  so  expensive.  Surveys  show  that  90  percent  of  our  firms 
have  turned  down  work  because  of  the  high  threat  of  liability  in 
the  kind  of  work  that  we  do.  Three-quarters  of  these  folks  tell  me 
that  liability  threatens  innovation. 

Why  aren't  we  pushing  the  envelope?  Why  aren't  we  doing  things 
in  a  more  innovative  way?  Why  are  we  trying  to  save  money  in  our 
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highway  design  and  our  airport  design?  Why  aren't  we  designing 
it  in  a  tried  and  true  kind  of  way? 

Congress,  in  1972,  when  holding  hearings  on  the  issue  of  innova- 
tive and  alternative  design  in  the  wastewater  treatment  plant  pro- 
gram, decided  the  major  question  was,  who  will  pay  for  innovative 
blunders?  We  can't  risk  going  to  court  every  time  we  push  the  en- 
velope of  innovation.  At  that  time,  the  Congress  decided  that  Con- 
gress should  pay  the  cost  of  innovative  blunders  unless  they  result 
from  negligence. 

We  are  responsible  firms  and  accept  the  responsibility  for  the 
negligence  caused  by  us.  It  seems  to  me  we  should  not  have  to  pay 
for  someone  else's  negligence,  so  I  would  certainly  think  we  must 
restrict  joint  and  several  liability.  This  is  a  tremendous  problem  for 
those  working  on  the  Superfund  program  of  toxic  and  hazardous 
waste.  Since  the  engineer  may  be  the  only  guy  left  in  town  when 
others  have  gone,  we  are  expected  to  pay  when  difficulty  develops? 
That  is  not  fair  and  that  is  not  right. 

The  pretrial  phase  needs  some  work.  We  find  that  some  pretrial 
activities  are  a  disgrace.  The  extended  amount  of  discovery  that 
takes  place,  the  long,  drawn  out  searching  of  records  and  getting 
copies  of  files.  We  are  involved  in  a  suit  where  it  will  cost  collec- 
tively some  $250,000  to  copy  the  many  files.  Lord  knows  how  much 
discovery  is  going  to  cost  for  a  dispute  that  I  believe  could  be  set- 
tled by  reasonable  people  sitting  down  and  talking  it  over.  The  at- 
torneys have  looked  upon  this  case  as  a  gold  mine.  I  am  afraid  it 
probably  is. 

I  don  t  want  to  get  into  the  loser-pays  concept.  It  has  been  talked 
about  so  much  this  morning.  I  think  there  are  a  number  of  situa- 
tions that  could  be  improved  in  that  respect  and  there  are  many, 
many  ways  to  make  it  all  work.  I  think  certification  panels  should 
be  created  to  help  discourage  frivolous  suits.  I  think  that  would  be 
a  good  and  worthwhile  thing  to  do. 

In  conclusion,  Mr.  Chairman,  change  is  needed.  I  think  the 
speakers  this  morning  have  said  that  and  I  believe  that  strongly. 
As  a  minimum,  we  need  to  reduce  problems  of  joint  and  several  li- 
ability and  we  ask  that  H.R.  10  be  expanded  to  cover  the  service 
sector  of  our  economy. 

I  think  expansion  of  rule  11  all  the  way  through  the  discovery 
process  is  needed.  I  understand  it  is  supposed  to  work  that  way, 
but  I  haven't  heard  of  it  happening. 

I  mentioned  alternative  dispute  resolution,  I  think  those  are  im- 
portant things  to  do.  I  will  move  along  and  I  thank  you  for  letting 
me  have  the  opportunity  to  testify  before  you  today. 

[The  prepared  statement  of  Mr.  Foster  follows:] 

Prepared  Statement  of  John  Foster,  P.E.,  Former  President,  American 
Consulting  Engineers  Council 

In  the  time  it  takes  me  to  give  this  testimony  over  100  lawsuits  will  be  filed  in 
this  country.  That  is  why  we  are  here!  That  is  why  I  am  here! 

Mr.  Chairman,  my  name  is  John  Foster  and  I  am  pleased  and  honored  to  appear 
before  the  Courts  and  Intellectual  Property  Subcommittee  of  the  House  Judiciary 
Committee.  I  want  to  thank  you  for  giving  me  the  opportunity  to  testify  on  the  issue 
of  why  and  how  our  nation's  legal  system  is  badly  in  need  of  reform.  Service  firms, 
especially  engineering  companies,  are  predominately  small  businesses  made  up  of 
talented  and  dedicated  prolessionals  who  are  trying  to  make  people's  lives  safer  and 


Ill 

healthier.  But  the  flood  of  litigation  is  paralyzing  their  businesses  and  tying  up 
scarce  resources. 

I  am  here  today  representing  the  American  Consulting  Engineers  Council  (ACEC) 
as  its  past  President,  and  Malcolm  Pimie,  Inc.,  a  multidisciplinary  firm  of  engi- 
neers, scientists,  and  planners  located  in  White  Plains,  New  York. 

ACEC  is  a  national  organization  composed  of  approximately  5,000  private  consult- 
ing engineering  firms  with  some  190,000  employees.  Seventy  percent  of  our  member 
firms  are  small  businesses,  with  30  employees  or  fewer.  Reforming  our  nation's  legal 
system  is  and  has  been  a  high  priority  for  our  members.  In  fact,  in  1986,  we  founded 
the  American  Tort  Reform  Association  (ATRA)  which  has  become  one  of  the  leading 
voices  on  the  need  to  fix  our  broken  legal  system. 

We  also  are  founding  members  of  Citizens  for  Civil  Justice  Reform  (CCJR)  an- 
other broad  coalition  which,  together  with  ATRA,  represents  everyone  from  the 
Council  of  Community  Blood  Centers  to  the  National  Federation  of  Independent 
Business,  from  the  family  doctors  to  Amway  salespeople.  For  years  we  have  been 
working  hard  on  the  state  level,  as  our  state  organizations  have  fought  side  by  side 
with  civil  justice  reform  activists  in  promoting  common  sense  legal  reforms  such  as 
pre-trial  screening  panels  laws,  statutes  of  repose,  and  comparative  fault  laws,  to 
name  a  few. 

The  "Contract  with  America"  contains  several  provisions  that,  if  signed  into  law, 
will  help  make  American  businesses  more  competitive  and  create  more  jobs.  One  of 
the  most  important  planks  of  the  "Contract"  is  The  Common  Sense  Legal  Reforms 
Act.  Congress  must  act  before  more  innocent  professionals,  small  business  people, 
consumers  and  municipalities  get  hit  with  "shotgun"  litigation.  No  one  is  immune. 
And  we  all  pay  the  price. 

I  know  about  it  firsthand.  My  firm  got  hit  with  "litigious  buckshot"  in  one  particu- 
lar case  and  it  wasn't  pretty.  In  fact,  in  this  case  it  stunk — both  literally  and  figu- 
ratively. Several  years  ago,  I  was  involved  in  a  case  involving  a  skunk.  We  had  de- 
signed a  waste  water  treatment  facility.  One  night  a  night  watchman  came  upon 
a  skunk.  Yes  a  real  live  skunk.  In  fleeing  from  the  skunk  he  injured  himself.  A 
minor  "slip  and  fall"  case  became  a  million  dollar  lawsuit  in  which  the  night  watch- 
man decided  to  "sue  the  world."  He  sued  us,  as  the  designer,  he  sued  the  contractor, 
the  subconsultants,  and  the  owner,  a  large  municipality. 

But  I  did  not  come  here  to  merely  rattle  off  a  list  of  outrageous  suits.  I  want  to 
talk  to  you  about  the  real  life  economic  impact  of  these  suits  on  consulting  engineers 
and  our  industry,  but  also  on  the  entire  economy  and  on  the  quality  of  life  in  Amer- 
ica. 

Lawsuit  Abuse  Hurts  Real  Americans 

Over  the  last  60  years,  legal  costs  have  grown  almost  400  percent  more  than  the 
economy.  The  United  States  spends  two  and  a  half  times  more  than  the  average  in- 
dustrialized nation.  Unreasonably  high  litigation  costs  erode  our  standard  of  living 
and  hinder  our  international  competitiveness.  This  impacts  both  the  products  and 
service  industry  sectors  of  our  economy. 

American  small  business  is  hurt  by  the  frequency  of  frivolous  lawsuits  filed 
against  them.  Consulting  engineering  firms  provide  a  window  into  the  world  of  what 
is  happening  to  individuals  and  small  businesses  around  the  country.  ACEC's  1994 
Liability  Survey  reported  that  41%  of  the  claims  brought  against  engineering  firms 
are  resolved  without  any  payment  to  the  plaintiff  yet  the  firms  spent  an  average 
of  135  hours  per  case  and  tens  of  thousands  of  dollars.  That's  an  enormous  cost, 
not  to  mention  the  firm  hours  lost — for  doing  nothing  wrong. 

American  "Know-how"  is  in  jeopardy  when  72%  of  the  responding  engineering 
firms  said  that  the  threat  of  liability  hampered  the  use  of  innovative  technology.  An 
amazing  90%  of  our  member  firms  told  us  that  they  have  turned  down  work  in  the 
past  year  because  of  the  threat  of  liability. 

America  is  losing  its  competitive  edge  in  certain  industries  because  this  is  one  of 
many  hidden  taxes  placed  on  our  firms. 

Attorney  Accountability 

The  attorney  accountability  provision  in  H.R.  10  is  the  type  of  law  that  we  need 
and  it  should  be  binding  in  all  states.  Just  as  we  have  Truth-in-Lending  laws  when 
someone  buys  a  car  and  takes  out  a  car  loan,  parties  to  a  lawsuit  should  understand 
up  front  what  the  costs  are  going  to  be. 
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Sanctions  Against  Irresponsible  Trial  Attorneys  and  Their  Clients 

The  small  percentage  of  attorneys  who  abuse  the  litigation  process  and  file  what 
they  know  are  completely  baseless  claims  against  innocent  defendants  should  be  pe- 
nalized. My  attorneys  tell  me  it's  called  a  Rule  11  and  not  used  very  often.  When 
it  is  used  it  is  difficult  to  obtain  from  judges  who  are  reluctant  to  find  a  violation. 
However,  sometimes  it  used  efTectively.  In  one  celebrated  case  the  controversial 
former  Attorney  General  Ramsey  Clark  was  sanctioned  with  a  Rule  11  after  he  sued 
President  Reagan,  Margaret  Tnatcher  and  the  government  of  Great  Britain  de- 
manding that  Libyans  who  were  injured  after  the  1986  bombing  should  be  reim- 
bursed Tor  their  losses.  Section  104  of  H.R.IO  is  a  good  start  that  "gives  teeth"  to 
this  provision.  However,  it  does  not  go  far  enough.  For  example,  some  of  the  worst 
abuses  by  lawyers  are  the  "fishing  expeditions"  during  the  discovery  process.  Rule 
11  must  apply  to  discovery  and  not  just  conduct  during  trial. 

I  have  had  colleagues  tell  me  that  they  would  have  filed  Rule  11  sanctions  against 
attorneys  but  there  are  some  powerful  reasons  not  to.  Usually,  these  involve  costs. 
One  consulting  engineer  wanted  to  file  a  Rule  11  suit  against  an  attorney  who  filed 
a  frivolous  lawsuit  against  him.  His  insurance  company  notified  him  that  they 
would  cover  more  of  his  costs  if  settlement  were  accepted.  Part  of  the  settlement, 
drafted  by  the  opposing  counsel,  included  a  provision  waiving  the  right  to  file  a  Rule 
11  suit  against  that  attorney.  By  addressing  this  issue,  Congress  sends  a  powerful 
message  to  those  who  would  unfairly  trample  on  the  rights  of  the  innocent  defend- 
ant: stop  abusing  the  process  for  your  own  gain. 

Rule  11  should  be  used  responsibly  by  parties  who  are  unfairly  treated  by  the 
small  percentage  of  unscrupulous  contingency-fee  attorneys.  Just  as  engineers,  doc- 
tors and  widget-makers  are  held  accountable  for  their  actions,  so  too  should  lawyers 
be  accountable.  My  message  to  everyone  is  simple  accountability  is  a  two-way  street. 

Real  Reform  Is  Needed  Now 

America  has  moved  into  a  service  and  information  economy.  Litigation  costs,  both 
direct  and  indirect,  are  one  of  the  biggest  hindrances  to  sustained  growth  and  inter- 
national leadership.  Real  legal  reform  must  reduce  the  frivolous  suits  that  boost  all 
costs  from  health  care  to  the  price  of  a  ladder.  And  reform  is  needed  to  encourage 
the  development  of  innovative  technologies  by  our  most  creative  minds  who  often 
are  hindered  by  the  threat  of  litigation. 

The  following  are  a  few  suggestions  to  help  fulfill  the  promise  of  the  "Contract 
with  America"  which  is  intended  to  put  reasonable  limits  on  damages,  common 
sense  reforms  to  reduce  frivolous  lawsuits  and  standards  to  streamline  the  civil  jus- 
tice system.  The  following  are  provisions  that  would  establish  uniform  liability  law 
reform  for  services,  some  of  which  virtually  mirror  those  provisions  currently  con- 
tained in  Section  103  on  product  liability. 

Comparative  Fault  (Joint  and  Several  Liability  Reform):  First,  there  is  una- 
nimity from  groups  as  diverse  as  the  National-American  Wholesale  Grocers'  As- 
sociation ana  accountants,  from  cities  and  states  to  engineers  in  the  desire  to 
replace  unfair  joint  and  several  liability  laws  with  proportionate  fault  so  that 
damages  are  paid  in  proportion  to  responsibility.  The  states  are  leading  the  way 
in  changing  tneir  joint  and  several  laws  and  Congress  must  act  to  ensure  that 
no  one  in  America  has  to  pay  for  the  misdeeds  of  others. 

Six-year  Statute  of  Repose:  We  propose  a  national  statute  of  repose  that  would 
help  to  set  reasonable  time  limits  for  initiating  lawsuits.  This  reform  would  help 
ensure  that  a  defendant  cannot  be  held  liable  for  injuries  decades  aft^r  the  serv- 
ice in  question  was  performed,  yet  still  permitting  legitimate  plaintiffs  to  bring 
a  suit  against  those  that  have  control  over  the  circumstances  about  the  time 
of  the  injury. 

Frivolous  Suit  Protection:  We  propose  1)  Certification  Panel  legislation  that 
would  help  to  weed  out  frivolous  lawsuits  before  they  get  to  court,  as  well  as 
targeted  fee  shifting  in  the  case  of  a  litigant  who  brought  a  meritless  claim  and 
lost,  or,  a  litigant  who  was  olTcrcd  a  settlement,  sued  anyway,  and  was  finally 
awarded  less  than  the  original  settlement. 

Service  Liability:  We  support  a  law  where  "junk  science"  shall  be  reduced  by, 
among  other  things,  a  reauirement  that  the  scientific  and  technical  information 
used  to  establish  reasonaoleness  exist  at  the  time  and  place  of  the  occurrence 
and  that  the  opinion  be  based  on  scientifically  valid  reasoning.  Also,  compliance 
with  government  specifications  should  not  open  the  door  to  frivolous  suits 
against  professionals. 

Alternative  Dispute  Resolution:  Our  industry  suffers  from  a  great  deal  of  liti- 
gation between  parties  to  construction  projects.  Much  progress  has  been  made 
to  promote  ADR  and  when  used,  1  understand  from  our  insurance  firms,  it  cuts 
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down  on  costs.  The  use  of  ADR  has  been  shown  to  be  an  elTective  method  of 
resolving  claims  before  the  litigation  battle  begins. 

Collateral  Source  Benefits:  We  support  full  disclosure  of  benefits  to  plaintiffs 
to  deter  "double-dipping*  and  reduce  any  award  of  damages  if  plaintiii  has  re- 
ceived payment  from  a  collateral  source  in  order  to  eliminate  multiple  recover- 
ies for  a  single  injury. 
These  provisions  would  apply  to  actions  commenced  in  federal  and  state  courts. 
This  legislation  would  not  supersede  any  state  law  that  provides  to  professionals 
limitations  of  liability  or  defenses  that  are  additional  to  limitations  or  defenses  con- 
tained in  this  Act. 

Conclusion 

As  I  mentioned  at  the  start  of  my  testimony,  over  100  suits  have  been  filed  since 
I  began.  Before  you  adjourn  for  the  day  more  than  50,000  claims  will  be  filed.  Most 
have  some  merit  and  are  valid  claims.  But  do  all  of  these  matters  have  to  be  settled 
with  lawyers  battling  each  other.  I  earnestly  believe  that  we  have  common  sense 
on  our  side.  Fairness,  accountability,  openness  and  greater  access  to  the  courts  are 
goals  that  we  can  all  agree  on.  Everyone  deserves  the  right  to  their  day  in  court. 
And  everyone  deserves  a  fair  court.  But  everyone  also  deserves  the  right  to  strive 
for  business  success  in  this  country  without  the  constant  ominous  threat  of  ground- 
less expensive  litigation.  I  urge  you  to  seriously  consider  these  concerns  because 
they  have  such  far-reaching  impacts — impacts  that  reverberate  throughout  both  the 
economic  and  social  fabric  of  America. 

If  you  remember  nothing  else  you  hear  today,  remember  these  3  things: 

Number  1.  Rampant,  unbridled  misuse  of  the  legal  system  is  hurting  entre- 
preneurial spirit  in  America — it  is  paralyzing  us,  sapping  our  innovative  in- 
stincts and  costing  us  big  money. 

Number  2.  We  need  to  make  attorneys  accountable  for  their  actions,  and  we 

need  to  ensure  that  complaints  litigated  in  our  courts  are  substantive  and  valid. 

Number  3.  Finally,  you  cannot  ignore  the  critical  importance  of  services  when 

you  enact  tort  reform.  Services  support  and  nurture  our  economy,  and  they  need 

your  special  attention. 

Thank  you  for  this  opportunity  to  come  to  Washington  and  testify  before  your 

committee. 

Mr.  MOORHEAD.  Thank  you  all  very  much. 

I  will  begin  the  round  of  questioning  and  try  to  keep  it  to  5  min- 
utes for  each  Member  until  we  go  around  and  if  we  need,  we  can 
have  another  round. 

Mr.  Frank,  I  know  we  have  had  some  differences.  I  don't  bash 
the  law  profession,  because  I  practiced  law  for  23  years. 

Mr.  Frank.  I  defer  to  your  seniority. 

Mr.  MooRHEAD.  I  do  know  that  most  of  the  problems  we  have 
with  lawyers  are  caused  by  maybe  5  percent  of  the  lawyers.  You 
know  yourself  that  there  are  some  that  need  to  have  someone  to 
hold  tnem  in  line.  The  victims  usually  are  other  lawyers  that  have 
to  stand  for  unnecessary  delay  or  all  kinds  of  procedures  that  can 
come  about  in  court  that  are  certainly  not  helpful  to  the  legal  pro- 
fession. 

In  your  written  statement,  you  indicate  that  the  changes  made 
in  rule  11  in  December  1993  were  modest,  but  you  know  some  of 
the  things  that  happened  were  these.  There  is  no  longer  a  require- 
ment for  lawyers  to  inquire  about  the  facts  before  filing  a  pleading 
or  paper,  the  so-called  "stop  and  think"  requirement. 

I  know  you  are  going  to  say  there  is,  but  when  litigants  and  law- 
yers are  permitted  to  withdraw  challenged  pleadings  in  order  to 
avoid  sanctions,  it  certainly  does  away  with  the  real  teeth  of  the 
requirement  that  they  stop  and  think  before  they  file  those  papers. 
That  gives  them  a  chance  to  do  whatever  they  want  and  go  back 
if  they  are  called  on  it  and  do  away  with  any  possible  penalties 
that  they  might  have. 
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The  mandatory  sanctions  that  formed  an  important  part  of  the 
1993  rule  changes  have  been  replaced  vsath  the  discretionary  sanc- 
tions. Also,  the  prospects  for  compensating  aggrieved  opposing  par- 
ties have  been  greatly  reduced.  It  would  appear  to  me  that  under 
the  new  rule  11,  frivolous  and  abusive  conduct  is  going  to  be  much 
harder  to  control. 

I  would  like  to  know  what  your  comment  is  on  that.  I  am  not 
trying  to  bash  lawyers.  I  want  to  protect  them  and  their  clients  and 
the  courts  from  things  that  I  feel  are  abusive. 

Mr.  Frank.  I  am  keenly  aware  of  this.  I  have  appeared  before 
you  repeatedly.  I  know  you  are  sympathetic  to  the  profession's 
problems.  I  do  ask  you  to  take  into  account  that  if  you  will  allow 
it  to  happen,  the  entire  profession,  virtually  every  bit  of  it  is  going 
to  be  asking  you,  please  don't  make  this  change.  That  clearly  re- 
flects reasonably  learned  judgment.  I  have  included  in  my  state- 
ment the  statement  of  the  litigation  section  of  the  ABA  which  you 
probably  were  a  member  of  in  your  practicing  days,  overwhelm- 
ingly saying  this  is  a  bad  idea.  You  raise  the  possibility  that  the 
modified  rule  which  encourages  people  to  correct  their  mistakes  if 
they  made  them  may  make  them  careless  and  cause  them  to  be  ir- 
responsible in  the  first  place. 

Mr.  Chairman,  I  respectfully  submit  that  if  that  were  happening, 
if  that  were  not  mere  speculation,  surely  somebody  would  have 
come  in  here,  your  staff  would  have  come  up  with  some  instance 
in  America  in  which  this  enormity  has  occurred.  My  friends  on  my 
left  from  the  insurance  industry  would  have  concrete  examples  of 
these  abuses.  There  aren't  any. 

I  am  appearing  at  the  invitation  of  ATLA.  I  am  not  a  member 
of  ATLA.  I  respect  it  very  much.  I  have  coordinated  it  with  the 
American  College  and  the  American  Bar  frequently  but  my  practice 
and  firm,  my  practice  and  I  are  on  the  defense  side.  That  is  where 
I  have  made  the  bulk  of  my  living  and  I  do  today. 

What  we  were  finding  under  rule  11  was  an  endless  series  of 
costly  abuses  with  the  satellite  litigation  which  occurred.  We  also 
found,  as  the  Seventh  Circuit  Committee  of  the  Bar  reported,  a 
great  increase  in  instability  because  of  the  pressure  on  lawyers  to 
attack  each  other.  If  you  can  get  fees  out  of  the  other  side  by  charg- 
ing that  he  somehow  did  something  wrong,  then  it  puts  pressure 
on  you  from  your  client's  standpoint  to  do  just  that — 3,000  cases. 

Mr.  Chairman,  if  the  subsequent  abuses  had  happened,  you 
would  hear  about  them,  and  you  haven't  heard  about  any.  I  submit 
that  under  the  rules  process,  we  ought  to  g^ve  this  new  rule  a  fair 
chance  to  work  itself  out.  You  are  not  going  anyplace,  and  if  2,  4, 
or  6  years  from  now  it  appears  there  are  abuses,  if  the  Federal  Ju- 
dicial Center  reports  this  isn't  working  very  well,  you  will  know 
about  it.  But  until  that  happens,  this  is  a  clear  case,  if  ever  there 
was  one,  if  it  ain't  broke,  don't  fix  it. 

Mr.  MOORHEAD.  Those  3,000  cases  are  from  when  to  when? 

Mr.  Frank.  From  1983  to  1993  and  fully  documented  in  the  lit- 
erature. I  have  been  before  you  repeatedly  on  behalf  of  judicial  ad- 
ministration and  that  was  a  terrible  curse  to  judicial  administra- 
tion. 
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Mr.  MOORHEAD.  With  the  literally  hundreds  of  thousands  of 
cases  that  were  filed  over  that  period  of  a  year,  I  would  think  that 
would  be  a  fairly  small  number. 

Mr.  Frank.  It  was  a  rising  scale.  They  tend  to  be  big  ones.  Re- 
member, they  get  filed  but  most,  of  course,  don't  go  to  litigation  so 
that  it  became  really  a  heavy  burden,  and  the  worst  was  the  hos- 
tility it  was  engendering.  I  am  not  making  a  speech  when  I  say, 
first,  you  try  the  case  and  then  you  trv  the  other  lawyer.  It  is  a 
bad  way  to  have  a  professional  relationsnip. 

Mr.  MooRHEAD.  I  hope  that  isn't  quite  true.  I  know  that  the  law- 
yers aren't  unanimous  on  this,  because  I  am  still  an  active  mem- 
ber, although  I  don't  practice  any  law,  a  member  of  the  bar  where 
I  have  been  president.  I  know  that  there  is  a  substantial  difference 
of  opinion  in  the  bar  on  this  particular  subject.  People  that  get  to 
the  top  levels  of  the  American  Bar  Association  are  not  a  good  cross- 
section  of  the  bar  association  itself.  You  know  that. 

Mr.  Frank.  May  I  make  a  comment  to  that  point,  sir? 

Mr.  MooRHEAD.  Yes. 

Mr.  Frank.  I  think  it  is  extremely  interesting — this  is  now  my 
third  hearing  on  this  subject,  because  we  had  two  before  the  rule 
was  changed,  and  at  all  these  hearings  there  has  been  only  one 
voice  in  support  of  old  rule  11.  If  there  were  some  real  bar  senti- 
ment in  favor  of  going  back  to  what  may  seem  to  some  the  good, 
but  to  me  the  bad  old  days,  you  would  have  had  some  bar  here. 
Every  national  bar  association  you  will  hear  is  opposed  to  this  pro- 
posal. 

Mr.  MOORHEAD.  Mr.  Foster,  I  notice  new  rule  11  is  made  inap- 
plicable to  discovery  proceedings.  Was  old  rule  11  used  much  in 
discovery  proceedings?  I  would  think  a  lot  of  abuse  that  occurred 
was  in  discovery. 

Mr.  Foster.  I  can't  answer  that  question.  I  agree  that  that  is 
where  I  see  the  large  share  of  the  problems  taking  place.  It  is  end- 
lessly drawn  out,  expensive  and  unnecessary. 

Mr.  Frank.  While  I  am  completely  sympathetic  to  Mr.  Foster  and 
would  like  to  work  with  him  on  many  of  these  things,  the  discovery 
abuses  are  gross. 

The  answer,  Mr.  Chairman,  is  simply  that  the  sanctions  problem 
in  discovery  is  covered  by  rule  37;  so  what  the  rule  did  was  to 
make  clear  that  general  sanctions  would  be  under  rule  11  and  dis- 
covery sanctions  would  be  under  37,  and  that  is  a  fully  effective 
rule. 

Mr.  MooRHEAD.  Ms.  Ballen,  do  you  have  comments  on  either  this 
question  or  the  one  I  previously  asked? 

Ms.  Ballen.  Yes,  I  do.  I  would  like  to  make  clear  for  the  record 
that  as  part  of  my  presentation  for  this  hearing,  it  never  occurred 
to  me  to  find  the  one  or  two  or  three  documented  cases  of  abuse 
that  have  occurred  over  the  past  year,  so  my  failure  to  cite  such 
cases  simply  relates  to  the  fact  that  it  was  not  part  of  my  prepara- 
tion and  really  does  not  relate  to  my  view  of  what  has  happened 
over  the  past  year. 

With  respect  to  where  this  Congress  stands  on  the  issue  of 
whether  the  rule  should  be  changed  so  quickly,  I  would  like  to  par- 
aphrase from  Mr.  Frank's  testimony  when  he  said,  if  it  ain't  broke, 
don't  fix  it. 
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I  guess  that  was  our  view  of  the  1983  rule  and  that  was  why  we 
testified  before  this  committee  in  support  of  that  rule,  because  we 
felt  if  it  ain't  broke,  it  shouldn't  be  fixed.  We  commend  you  for  tak- 
ing early  action  in  recognizing  that  it  might  have  been  a  mistake; 
in  fact,  we  believe  it  was  a  mistake  to  make  the  changes  that  oc- 
curred last  year. 

With  respect  to  your  second  question  on  discovery,  I  think  the 
American  Judicature  Society  empirical  studies  suggested  that  dis- 
covery was  about  20  percent  of  the  motions  that  were  filed  under 
the  old  rule  11,  so  it  certainly  was  used.  I  am  not  really  familiar 
with  how  it  now  relates  in  terms  of  blending  it  into  the  other  rule 
that  Mr.  Frank  alluded  to,  but  certainly  we  think  it  is  important 
to  sanction  discovery  abuses  just  as  we  think  it  is  important  to 
sanction  abuses  at  any  stage  in  the  litigation  process. 

Mr.  MOORHEAD.  I  understand  that  my  time  has  been  used  up,  so 
I  will  ask  the  gentlelady  from  Colorado. 

Mrs.  SCHROEDER.  Thank  you,  Mr.  Chairman. 

Mr.  Frank,  it  sounds  like  you  are  saying  this  is  deja  vu  all  over 
again,  that  we  had  this  experience 

Mr.  Frank.  In  1993,  you  weren't  here  at  the  hearings.  Are  you 
a  new  kid  on  the  block  on  this  committee? 

Mrs.  ScHROEDER.  Yes.  I  got  off  the  subcommittee  for  2  years  so 
it  sounds  like  I  missed  that  round.  But  your  fear  is  that  if  we  pass 
this,  we  will  go  back  to  where  we  were  and  it  is  like  1993  didn't 
happen? 

Mr.  Frank.  Yes.  This  is  exactly  what  we  were  trying  to  escape. 

Mrs.  SCHROEDER.  You  said  that  what  we  have  learned  from  the 
1983  version  is  that  rule  11  was  particularly  onerous  on  civil  rights 
plaintiffs? 

Mr.  Frank.  Yes,  because  you  get,  particularly  in  the  civil  rights 
field  where  either  poor  or  disadvantaged  persons  may  well  be  the 
plaintiffs,  they  are  likely  to  have  less  skillful  attorneys  so  there 
will  be  more  mistakes.  But  it  is  also  an  opportunity  to  slash  them 
to  pieces  and  that  was  happening.  There  are  horrendous  tales  there 
of  abuse. 

The  gross  number,  I  want  to  get  that  straight,  because  there  is 
a  study  of  the  Judicial  Center  on  the  exact  point — the  gross  num- 
ber is  not  so  high  but  that  is  because  the  gross  number  of  civil 
rights  cases  is  not  so  high.  The  proportion  was  very  high. 

Mrs.  ScHROEDER.  I  know  the  chairman  was  saying  I  think  he 
was  a  little  suspect  about  the  bar  being  against  rule  11  as  it  was 
in  1983.  I  have  a  quote  from  Judge  Sam  Porter  who  was  the  Chief 
District  Judge  in  the  Northern  District  of  Alabama  and  I  think  was 
Chairman  of  the  Judicial  Conference 

Mr.  Frank.  He  was  Chairman  of  the  committee  which  originated 
the  rule  which  it  is  now  proposed  to  abolish. 

Mrs.  SCHROEDER.  He  said,  many  thousands  of  cases  in  which 
rule  11  motions  were  brought  with  a  relatively  small  percentage 
found  ultimately  to  have  merit  by  the  court  resulted  in  a  tremen- 
dous onerous  burden  on  the  court.  Obviously  that  was  from  what, 
the  1993  hearings? 

Mr.  Frank.  Well,  Judge  Pointer  was  Chairman  of  the  committee 
which  sponsored  the  rule  which  you  are  now  being  asked  to  elimi- 
nate. Judge  Pointer  is  one  of  the  country's  outstanding  judges, 
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some  of  you  will  know  him  by  repute.  That  observation  could  have 
been  in  a  committee  report  or  a  speech  about  the  necessity  of  modi- 
fying the  rule.  My  own  interest  has  been  from  the  standpoint  of  ju- 
dicial administration.  It  did  put  a  very  onerous  burden  on  the 
courts. 

Mrs.  ScHROEDER.  I  think  you  said  that  the  reason  we  haven't 
heard  from  them  or  others  yet  is  they  haven't  had  time  to  recon- 
vene but  you  would  assume  their  positions  would  be  basically  the 
same? 

Mr.  Frank.  I  have  included  in  my  statement  the  report  of  the 
litigation  section,  which  is  the  biggest  section  of  the  American  Bar 
Association  and  the  one  dealing  directly  with  this  subject,  which 
wholly  opposes  this  proposal,  but  that  cannot  become  official  until 
the  house  of  delegates  adopts  it  next  week. 

I  quoted  it  at  some  length  and  I  hope  that  you  will  be  able  to 
keep  the  record  open  long  enough  so  that  you  are  not  just  hearing 
from  this  tiny  fragment  of  the  bar  that  happens  to  be  here  today. 

Mrs.  ScHROEDER.  The  Judicial  Conference,  will  they 

Mr.  Frank.  The  American  College  of  Trial  Lawyers  will  have  a 
report  by  the  end  of  the  week.  The  Judicial  Conference  study  will 
taKe  longer.  I  would  imagine  in  their  usual — forgive  me — Federal 
Judicial  Center  has  been  asked  by  the  Judicial  Conference  Commit- 
tee to  study  this  and  get  some  hard  data  on  how  the  new  rule  is 
working  out.  Now  it  will  take  them  some  time  to  do  that  if  they 
proceed  thoroughly,  and  I  think  they  will. 

Mrs.  ScHROEDER.  So  you  assume  that  the  Judicial  Conference  is 
not  going  to  take  any  action  until  they  see  their  study?  Is  that  cor- 
rect? 

Mr.  Frank.  That  is  correct.  You  have  an  elaborate  structure 
under  the  Rules  Enabling  Act  for  assessing  information,  making 
proposals,  having  national  hearings  and  bringing  them  finally  to 
you.  And  it  is  proposed  now  that  that  be  cut  off*  at  the  pass  and 
it  be  junked  and  the  Judicial  Conference  be  tossed  out  the  window 
and  you  go  back  and  pass  this  miracle  and  that  seems  to  me  a  re- 
grettably precipitous  way  to  do  rulemaking. 

Mrs.  SCHROEDER.  Mr.  Foster  had  some  interesting  comments  in 
his  testimony  about  rule  11.  I  think  we  dealt  with  the  fishing  expe- 
dition and  discovery  by  finding  that  was  another  rule.  Mr.  Foster 
also  says  that  he  had  neard  cases  where  when  you  went  to  settle- 
ment, I  believe  you  said,  Mr.  Foster,  counsel  would  draft  a  provi- 
sion waiving  the  right  to  file  a  rule  11  motion  against  that  attor- 
ney, and  also  that  many  people  said  that  they  didn't  file  under  rule 
11,  even  though  they  thought  they  had  an  action,  because  of  the 
cost. 

Now  I  would  like  you 

Mr.  Frank.  If  under  the  previous  rule  you  wish  to  contend  that 
the  other  side  had  filed  pleadings  for  which  they  had  no  adequate 
basis,  that  starts  a  whole  new  independent  lawsuit.  You  have  just 
doubled  your  caseload  because  there  has  to  be  discovery  as  to  what 
was  the  basis,  how  did  you  know  this,  what  did  you  look  at,  what 
did  you  do,  et  cetera.  What  has  happened  is  that  you  have  made 
two  lawsuits  bloom  where  only  one  was  growing  before. 

Ms.  Ballen.  This  issue  of  satellite  litigation  is  something  that 
has  received  a  lot  of  attention.  The  American  Judicature  Society, 
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one  of  the  questions  they  asked  of  lawyers  who  had  been  involved 
in  such  activity  was  how  much  time  did  they  spend  on  it.  I  think 
somewhere  in  the  neighborhood  of  60  percent  said  10  hours  or  less 
and  50  percent  said  5  hours  or  less.  So  it's  not  a  completely  insig- 
nificant amount  of  time,  but  not  a  tremendous  amount  of  time. 

From  the  point  of  view  of  judges,  when  the  Federal  Judicial  Cen- 
ter asked  them  whether  they  thought  the  time  that  they  spent  on 
rule  11  issues  was  justified,  an  overwhelming  percentage  of  them 
said  that  it  was;  in  fact  that  it  is  a  cost-effective  rule  from  the  point 
of  view  of  the  judges  who  are  in  a  position  of  administering  it. 

I  am  obviously  not  familiar  with  the  facts  of  Mr,  Foster's  cases 
that  he  cited  but  to  me,  one  of  the  major  benefits  of  rule  11  is  that 
you  can  get  in  early  and  take  action  when  a  particular  abuse  or 
suspected  abuse  occurs,  so  you  are  less  likely  to  run  into  a  situa- 
tion at  settlement  6  months  or  6  years  later  on  the  question  of 
whether  to  bring  a  rule  11  action  against  the  initial  pleadings — 
that  would  not  be  relevant. 

Rule  11  allows  a  policing  mechanism,  if  that  is  what  you  want 
to  call  it,  to  occur  when  specific  things  happen  and  to  us  that  is 
one  of  its  major  advantages  as  a  litigation  management  tool. 

Mrs.  SCHROEDER.  Mr.  Frank. 

Mr.  Frank.  Would  you  be  kind  enough  to  ask  me  if  there  was 
something  I  overlooked  in  my  initial  statement? 

Mrs.  ScHROEDER.  Yes.  Was  there  something  you  overlooked? 

Mr.  Frank.  As  a  matter  of  fact,  there  was.  On  the  loser-pay 
thing — because  I  was  extemporizing — I  am  concerned  about  loser- 
pay  from  the  standpoint  of  the  defense  bar  and  of  the  defendants, 
the  kind  of  clients  that  are,  for  which  Mr.  Foster  is  perfectly  rep- 
resentative. 

As  this  is  structured,  the  deep-pocket  defendant  is  always  going 
to  get  stuck.  This  was  brought  to  your  attention  in  the  earlier  hear- 
ing, and  this  really  concerns  me.  There  are  going  to  be  a  lot  of 
plaintiffs  who  are  judgement-proof  or  who  are  able  to  take  bank- 
ruptcy if  there  is  a  large  judgment  against  them,  so  it  is  going  to 
end  up  that  a  good  number  of  defendants  are  in  effect  going  to  be 
paying  twice. 

They  have  to  pay  for  their  sins  and  they  end  up  not  getting  any- 
thing, so  they  pay  the  full  cost  in  the  other  case  as  well,  and  that 
seems  to  me  highly  undesirable  and  unfair,  and  there  is  no  system 
in  this  rule  to  cover  that  sort  of  thing. 

Mr.  Foster.  I  wonder  if  I  could  add  something  to  that.  We  find 
that  one  of  our  major  problems  is  that  the  other  side  comes  in  with 
enormously  high  claims,  way  above  and  beyond  what  appears  to  be 
reasonable,  so  high  we  can't  even  sit  down  and  talk  about  settle- 
ment. It  seems  to  me,  the  loser-pay  thing,  somehow  there  must  be 
a  way  to  encourage  people  to  come  in  with  reasonable  numbers  up 
front,  because  I  believe  firmly  that  many  disputes  can  be  settled, 
particularly  in  construction,  without  going  all  the  way. 

Mrs.  ScHROEDER.  So  you  are  saying  you  would  like  something 
that  looked  at  the  initial  request  that  they  were  making  that  they 
are  treating  it  like  they  won  the  lottery? 

Mr.  Foster.  Yes.  Maybe  the  difference  between  the  initial  claim 
and  the  final  arrangement  might  be  considered  to  be  an  expanded 
piece  that  might  be  subject — maybe  the  loser  should  pay  that  piece 
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rather  than  the  whole  thing,  because  I  understand  the  problems  of 
poorer  people  trying  to  get  involved  in  this  process.  It  is  supposed 
to  be  equality  for  everybody. 

Mrs.  ScHROEDER.  I  appreciate  your  comments,  that  you  do  un- 
derstand that,  and  you  really  do  feel  that  there  is  a  legitimate  rea- 
son that  everybody  should  be  able  to  go  into  court.  I  think  all  of 
us  would  have  great  sympathy  for  that  too;  but  that  if  somebody 
has  a  $10  claim  and  they  are  trying  to  make  it  into  a  $10  million 
claim 

Mr.  Foster.  Just  an  associated  point.  In  my  travels  around  the 
world  working  with  many  different  engineering  and  architectural 
firms  in  many  parts  of  this  world,  they  are  scared  to  death  of  com- 
ing to  the  United  States  to  set  up  operations  because  of  the  liability 
issues,  and  it  is  fun  to  do  business  in  their  countries. 

Mrs.  Schroeder.  Maybe  that  is  good  though.  Some  of  the  others 
who  have  come  in  have  run  us  out  of  town. 

No,  I  am  kidding.  Thank  you. 

Mr.  Foster.  That  is  a  serious  comment  because  that  is  exactly 
how  I  feel  and  I  tell  them  how  tough  it  is  to  practice  here. 

Mr.  MOORHEAD.  Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

A  couple  of  observations  regarding  some  of  the  things  Mr.  Frank 
discussed.  First  of  all,  it  seems  to  me  that  3,000  cases  over  a  10- 
year  period  is  not  a  particularly  significant  number,  that  is  300  per 
year  or  6  per  year  per  State,  knowing  of  course  that  they  wouldn't 
be  divided  that  way  because  of  the  population  differences,  but  it 
strikes  me  that  is  not  a  particularly  significant  number. 

And  I  would  go  on  to  say  that  if  there  haven't  been  any  such 
cases  brought  in  the  past  year,  that  it  is  not  surprising  that  we 
wouldn't  know  those  as  opposed  to  the  ones  where  the  cases  are 
brought.  If  you  eliminate  or  if  you  make  the  rule  much  more  re- 
strictive in  terms  of  what  you  can  bring,  then  clearly  you  are  not 
going  to  have  as  many  cases  brought  under  the  rule. 

What  you  say,  and  Mrs.  Schroeder  pointed  out,  and  page  5  of 
your  testimony,  the  old  rule  11  was  "particularly  onerous  on  civil 
rights  plaintiffs."  I  would  like  to  know  what  your  evidence  is  for 
that.  According  to  the  Federal  Judicial  Center's  1991  study  of  that 
specific  issue,  they  found  that  the  imposition  rate  of  sanctions  in 
civil  rights  cases  was  not  out  of  line  with  those  in  other  types  of 
cases. 

And  as  far  as  your  assertion  that  the  "new  rule  has  already  re- 
duced the  great  load  of  satellite  litigation  created  by  the  old  rule," 
there  was  a  study  in  1992,  the  American  Judicature  Society  study 
that  concluded  that  assertions  that  large  blocks  of  lawyers'  time 
were  being  devoted  to  rule  11  activities  are  not  substantiated  by 
the  data.  It  seems  to  me  that  there  is  a  lot  that  is  in  contravention 
of  that. 

The  last  thing  I  want  to  say,  and  I  would  like  to  get  your  re- 
sponse, is  that  you  say  that  this — that  the  loser-pay  rule  would,  in 
the  case  of  a  defendant  losing  or  in  the  case  of  deep-pocket  defend- 
ants, it  would  make  absolutely  no  difference.  I  think  you  are  com- 
pletely mistaken.  You  are  saying  that  it  would  be  very  different.  I 
think  that  there  is  no  difference  than  it  is  today. 
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The  defendant  pays  now  both  ways.  The  defendant  pays  when  he 
loses  and  when  he  wins.  He  pays  when  he  wins  because  he  is  re- 
sponsible for  his  own  fees  and  ne  pays  when  he  loses  because  the 
fee  is  99  percent  of  the  time  on  a  contingent  arrangement  and  that 
fee  is  reflected  in  the  amount  of  the  damages. 

I  think  that  the  market  would  adjust  to  that  rather  quickly.  So 
I  don't  see  where  you  make  that  assertion  that  it  would  be  a  dif- 
ferent situation.  I  think  it  would  be  absolutely  identical. 

Mr.  Frank.  May  I  respond  to  each  point? 

First,  the  3,000  cases  are  cases  that  actually  came  to  litigation. 
Most  of  them  don't.  In  my  statement,  I  also  included  the  data 
showing  the  number  of  attorneys  that  had  been  directly  involved 
in  rule  11  cases  over  a  given  span,  and  that  number  was  24  per- 
cent, and  the  number  who  at  one  time  or  another  had  had  at  least 
threats  of  rule  11  sanctions  or  some  direct  involvement  enough  to 
be  noticeable  is  82  percent  of  all  of  the  attorneys. 

Mr.  Hoke.  Doesn't  that  just  suggest  that  there  is  probably  a  lot 
more  abuse  than  one  might  suspect.  Isn't  the  purpose  of  the  rule 
to  ferret  that  out  and  doesn't  that  mean  that  it  is  working?  Isn't 
that  at  least  one  interpretation  of  those  numbers? 

Mr.  Frank.  It  is,  respectfully,  sir,  a  difficult  interpretation  be- 
cause, if  this  were  abuse  and  abuse  were  being  controlled,  you 
would  not  find  the  bar  so  overwhelmingly  of  a  view  on  this  subject 
because  they  would  be  getting  the  benefit  of  the  abuse  control  and, 
as  it  is,  you  find  every  stratum,  the  defense  bar,  the  plaintiffs'  bar, 
troubled  acutely  here. 

Mr.  Hoke.  I  nave  to  interrupt  you  on  that.  I  am  a  member  of  the 
bar  myself  and  I  don't  see  that  the  bar  can  be  an  objective  arbiter 
of  that.  I  don't  find  that  persuasive  at  all. 

Mr.  Frank.  If  it  were  one  side  or  another,  you  would  think  it 
would  have  a  plaintiffs  or  defendant's  edge.  The  litigation  section 
of  the  ABA  is  the  best  cross-section  of  plaintiffs'  bar  and  defense 
bar  that  we  get.  And  similarly  with  the  American  College,  it  is  not 
one  way  or  another  and  here  you  get  really  essentially  unanimous 
expression 

Mr.  Hoke.  Both  the  plaintiffs'  bar  and  the  defendants'  bar,  both 
groups  are  clearly  subject  to  those  sanctions.  Regardless  of  whether 
you  are  doing  defense  work  or  plaintiffs'  work,  you  are  not  particu- 
larly favorable  or  happy  about  the  idea  of  having  those  kinds  of 
sanctions  brought  against  you. 

Mr.  Frank.  It  is  true  that  nobody  is  happy.  But  the 

Mr.  Hoke.  We  are  trying  to  change  it. 

Mr.  Frank.  The  rule  is  fundamentally  based  on  the  opinion  of 
Justice  O'Connor  in  the  leading  case,  that  the  object  of  the  rule 
should  be  deterrence,  and  it  has  been  bent  in  that  direction  by  its 
current  manifestation.  You  raise  severa'  other  points  and  I  would 
like  to  respond  and  I  am  not  sure  that  I  hold  all  of  them  in  my 
mind. 

Mr.  Hoke.  That  was  part  of  the  idea,  so  that  I  would  be  able  to 
get  to  some  of  the  other  panelists  with  questions. 

The  point  about  the  American  Society  that  I  can't  pronounce 

Mr.  Frank.  That  is  Judicature  report.  This  is  the  matter  that 
Representative  Schroeder  just  asked  me  about.  The  fact  is  that  the 
total  number  of  sanction  cases  in  the  civil  rights  field  is  smaller 
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than  the  total  number  of  sanction  cases  in  the  contracts  field.  That 
is  what  their  study  shows. 

But  if  you  look  at  those  same  figures,  you  will  see  that  the  num- 
ber of  civil  rights  cases  is  infinitely  smaller  than  the  number  of 
contract  or  tort  cases  and  proportionally  the  number  is  much  high- 
er. I  published  those  proportional  figures.  I  don't  think  that  I  in- 
cluded them  in  this  statement,  but  they  are  there.  I  would  be 
happy  to  send  you  supplemental  information  on  that  point. 

Mr.  MOORHEAD.  Would  the  gentleman  yield? 

Along  the  same  line,  the  Federal  Judicial  Center's  rule  11  survey 
of  Federal  district  judges  showed  that  80  percent  of  the  Federal 
judges  believed  that  the  old  rule  11  should  have  been  retained  and 
that  75  percent  said  that  the  benefits  justify  the  expenditure  of  ju- 
dicial time. 

Mr.  Frank.  As  I  said  in  my  statement,  I  made  two  brief  observa- 
tions. It  is  a  lot  more  fun  to  be  a  cat  than  a  mouse,  and  it  is  true 
that  judges  who  are  levying  penalties  may  enjoy  it  more  than  the 
parties  who  are  receiving  them. 

But  the  critical  point  is  that  the  leading  body  for  the  judicial  sys- 
tem of  America  is  the  Judicial  Conference  of  the  United  States,  and 
with  all  this  data  before  it,  the  Conference  unanimously  sent  to  you 
the  present  rule  11  and  that  is  a  pretty  good  indication  of  what  the 
mature  judgment  of  the  judiciary  is. 

Ms.  Ballen.  May  I  make  a  comment  in  response  to  your  ques- 
tions earlier,  the  question  about  the  bar?  I  guess  it  gets  to  the 
point,  the  cat  versus  the  mouse.  It  doesn't  surprise  me  that  those 
who  are  subject  to  sanctions  or  potentially  subject  to  sanctions, 
whether  they  are  plaintiffs  or  defense  bar  participants,  don't  like 
the  rule  or  at  least  some  don't.  I  think  we  need  to  look  through 
that  to  the  question  of  how  does  this  affect  the  litigant  who  is  real- 
ly paying  the  fees. 

This  also  relates  to  compensation  versus  deterrence.  I  think  if 
you  look  at  the  American  Judicature  Society  study,  they  found  a 
relatively  small  amount  of  sanctioning  activity  but  a  large  amount 
of  changes  in  lawyers,  behaviors,  getting  to  the  deterrence  function. 
But  the  compensation  function,  which  is  a  piece  of  section  104  of 
the  bill,  is  also  important,  particularly  when  you  take  a  smaller 
litigant. 

If  they  are  served  with  some  sort  of  a  frivolous  pleading  or  paper, 
there  is  a  real  cost  to  that  person  involved  even  in  hiring  a  lawyer 
to  question  it.  If  there  is  an  opportunity  to  withdraw  it,  when  you 
look  at  a  big  business  or  an  insurance  defendant,  it  is  a  nuisance 
to  us,  it  is  an  economic  cost  to  us  but  it  is  not  a  budget  buster.  If 
you  have  a  small  business  that  is  involved  in  something  like  this, 
just  hiring  a  lawyer  can  really  make  or  break  the  proiit  for  that 
month  or  a  longer  period  of  time.  So  I  think  we  would  like  you  to 
think  of  those  costs  as  well. 

Mr.  MooRHEAD.  It  is  very  difficult  to  find  very  many  mice  even 
though  they  are  good  mice  that  want  more  cats  around. 

Mr.  Hoke.  Mr.  Chairman,  on  that  note,  I  am  going  to  withhold 
further  questions  because  I  want  to  hear  the  questions  of  my  col- 
league from  Virginia,  who  actually  practiced  in  this  area  of  the  law 
for  more  than  a  decade. 

Mr.  MooRHEAD.  Mr.  Goodlatte. 
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Mr.  GrOODLATTE.  Thank  you,  Mr.  Chairman. 

The  biggest  problem  I  have  with  rule  11  is  it  doesn't  accomplish 
a  lot  and  it  is  very  subjective  in  nature.  I  will  support  the  change 
from  "may"  to  "shall"  because  I  think  it  makes  it  a  little  less  sub- 
jective, but  the  problem  as  I  see  it  is  we  place  a  lot  of  judgment 
in  the  hands  of  tne  judge  as  we  would  like  to  do. 

But  essentially  it  says  that  if  the  judge  finds  that  the  plaintiff 
brought  a  cause  of  action  and  it  was  a  close  call,  then  no  sanctions 
apply.  But  if  in  the  mind  of  the  judge  it  wasn't  a  close  call,  then 
sanctions  should  apply.  If  you  are  a  plaintiff,  they  don't  perceive  it 
that  way  and  that  subjectivity  provides  a  lot  of  dissension  that 
probably  leads  to  a  lot  of  the  secondary  actions  that  Mr.  Frank  re- 
ferred to. 

Secondly,  talking  about  cats  and  mice,  I  think  one  of  the  prob- 
lems with  it  is  that  all  of  the  cats  in  this  case  are  former  mice,  and 
as  a  result,  I  think  that  there  is  a  great  reluctance  on  the  part  of 
many  judges  to  apply  the  sanctions  when  they  ought  to  be  applied 
because  they  are  in  the  position  of  having  to  make  these  subjective 
calls. 

So  I  am  interested  in  your  comment  on  something  less  subjective 
such  as  an  alternative  dispute  resolution  mechanism  with  a  loser- 
pays  provision  attached  to  it;  for  example,  in  diversity  cases  requir- 
ing that  the  matter  go  before  an  arbitrator,  perhaps  the  U.S.  mag- 
istrate. Up  until  that  level  in  recognition  of  the  fact,  there  may  be 
poorer  people  that  need  to  have  access  to  the  courts  and  might  be 
concerned,  there  would  be  no  risk  of  paying  the  opposing  side  an 
attorney's  fee. 

However,  if  you  are  not  satisfied  with  the  arbitration  award  and 
you  wish  to  take  it  on  to  district  court  at  that  point  if  you  do  not 
improve  your  position,  the  plaintiff  or  the  defendant,  the  defendant 
getting  a  reduced  verdict  after  they  decide  to  go  on  into  court,  if 
you  don't  improve  your  position,  you  would  then  be  required  to  pay 
the  additional  cost,  the  additional  attorneys'  fees  beyond  that  level 
of  arbitration. 

What  do  you  think  about  that? 

Ms.  Ballen.  Getting  first  to  the  question  about  subjectivity, 
clearly  the  bill  before  this  committee  is  an  effort  to  reduce  the  sub- 
jectivity. If  we  can  think  of  any  ways  to  further  enhance  the  man- 
datory aspect  of  the  rule  limiting  judicial  discretion,  we  think  we 
woula  be  in  favor  of  any  further  strengthening  of  it. 

With  respect  to  the  type  of  proposal,  these  are  the  types  of  things 
that  we  have  been  looking  at  both  as  possible  scenarios  in  the 
loser-pays  situation  and  also  as  a  complement  to  a  strong  rule  11. 
We  are  looking  at  language  that  would  combine  the  use  of  an  early 
neutral  evaluator  with  some  sort  of  a  rule  68-type  mechanism  and 
would  be  happy  to  share  that  with  you. 

We  favor  the  use  of  ADR  as  a  way  to  reduce  fees  and  to  encour- 
age settlements.  We  have  been  trying  to  come  up  with  some  lan- 
guage and  are  happy  that  there  is  a  member  of  this  committee  that 
will  be  interested  to  hear  about  it. 

Mr.  GooDLATTE.  I  would  be  interested  in  that. 

Mr.  Frank,  before  I  give  you  the  opportunity  to  pounce  on  that, 
let  me  ask  you  your  opinion  of  rule  68,  offers  and  judgments.  Is 
that  a  good  rule? 
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Mr.  Frank.  I  think  it  has  distinct  points.  For  some  reason,  it  was 
raised  10  years  ago  for  broadening  in  general,  Hghter  application. 
It  raised  an  enormous  national  tumult,  so  much  so  that  it  very 
nearly  came  to  repeal  of  the  Rules  Enabling  Act. 

Mr.  GooDLATTE.  What  about  the  current  applicability  of  it, 
though. 

Mr.  Frank.  It  is  weak  as  it  stands. 

Mr.  GooDLATTE.  Do  you  think  the  concept  of  a  defendant  being 
able  to  offer  in  judgment  an  amount,  and  if  that  amount  is  not  ex- 
ceeded in  the  trial,  they  are  entitled  to  recover  attorney  fees;  is 
that  a  good  concept? 

Mr.  Frank.  I  think  that  concept  or  the  concept  that  came  out  in 
your  colloquy  of  having  a  preliminary  appraisal  of  the  case  setting 
a  bench  level  of  what  the  case  is  worth,  helps.  Under  the  Michigan 
system,  if  you  got  more  than  10  percent  over  a  level  one  side  paid, 
and  if  you  got  more  than  10  percent  under  it,  the  opposite  side  was 
chargeable.  There  are  a  number  of  these  proposals. 

Mr.  GooDLATTE.  So  we  might  actually  have  something  that  the 
insurance  companies  and  the  trial  lawyers  might  get  together  on? 

Mr.  Frank.  I  must  tell  you  that  the  rule  68  improvement  provi- 
sions came  up  at  the  last  meeting  of  the  Civil  Procedure  Committee 
of  which  I  am  an  emeritus  member  and  at  that  time,  it  seemed  too 
difficult  to  deal  with.  But  if  there  came  waves  from  this  committee 
saying,  give  us  a  better  68,  something  of  that  kind  could  and — I 
have  been  pushing  for  something  of  the  sort  she  just  suggested,  a 
stabilized  value. 

Permit  me  to  go  an  inch  further.  May  I  make  clear  to  all  of  you, 
this  colloquy  is  what  Mr.  Olson  was  talking  about  before  when  he 
said  that  your  present  loser-pays  doesn't  make  sense  because  you 
can't  tell  who  is  the  loser.  You  haven't  established  a  benchmark 
and  because  it  is  the  custom  as  has  been  wisely  said  here  by  Mr. 
Foster  of  asking  for  preposterous  damages,  most  of  our  cases  turn 
out  to  be  a  question  of  how  much  is  a  fair  price,  what  is  a  reason- 
able damage. 

If  you  get  over  that  reasonable  damage  level,  then  the  plaintiff 
won,  and  if  you  get  under  it,  then  the  defense  won.  That  is  how 
you  know  who  is  the  winner  and  who  is  the  loser.  So  your  problem 
with  the  present  loser-pay  is  that  it  creates  no  system  of  bench- 
mark at  all.  It  could  be  a  rule  68-type  mark  by  improving  that,  it 
could  be  an  appraisal  of  the  case  by  a  panel,  which  has  been  done 
successfully  in  Michigan  and  elsewhere,  but  you  have  got  to  have 
some  system  built  in  there  so  you  know  who  won  and  who  lost. 

Mr.  GOODLATTE.  I  appreciate  that.  The  problem  I  have  with  cur- 
rent rule  68  is  that  it  seems  grosslv  unfair  for  a  defendant  who  is 
at  fault  to  be  able  to  place  themselves  in  a  better  position  than  a 
defendant  who  has  no  fault  at  all,  somebody  in  some  of  the  situa- 
tions described  by  Mr.  Foster  who  may  win  the  case  in  the  end  but 
have  no  ability  to  say  to  the  plaintiff,  I  will  offer  to  dismiss  your 
case,  it  has  no  merit  and  you  will  suffer  no  consequences  by  doing 
that,  and  if  you  choose  not  to  accept  that  offer  and  go  on  to  court, 
there  is  no  risk  for  doing  that. 

On  the  other  hand,  if  there  is  a  risk  that  a  defendant  who  was 
at  fault  makes  an  offer  and  the  plaintiff  fails  to  exceed  it,  that  de- 
fendant can  recover  attorneys'  fees  if  you  don't  exceed  it. 
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Mr.  Frank.  I  would  say,  right  on.  You  could  get  the  chairman  to 
write  to  the  Judicial  Conference  and  say  please  take  a  look  at  68 
and  see  if  it  can  be  improved, 

Mr.  GOODLATTE.  I  would  make  that  apply  to  the  plaintiff  as  well. 
I  would  say  that  if  the  plaintiff  made  an  offer  of  settlement,  they 
ought  to  be  able  to  recover  if  the  defendant  does  not  do  less  than 
that  amount. 

Mr.  Frank.  I  agree.  Sixty-eight  tends  to  be  a  one-way  street.  I 
hope — you  are  raising  a  terribly  vital  point.  One  way  to  move  liti- 
gation would  be  to  try  and  set  some  benchmark  values  at  an  early 
stage  and  that  is  what  you  are  proposing. 

Mr.  GooDLATTE.  Mr.  Chairman,  I  thank  you  very  much. 

Mr.  MOORHEAD.  Thank  you. 

And  I  want  to  thank  the  witnesses  here  today.  It  has  been  a  long 
time  for  you  to  sit  here,  I  know,  but  your  testimony  is  very  helpfuf 

The  subcommittee  is  now  adjourned  and  will  resume  on  Friday, 
February  10,  1995,  in  room  2237,  Raybum  House  Office  Building 
at  9:30  a.m. 

[Whereupon,  at  2:15  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  9:30  a.m.,  Friday,  February  10,  1995.] 
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FRIDAY,  FEBRUARY  10,  1995 

House  of  Representatives, 
Subcommittee  on  Courts  and 

Intellectual  Property, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:33  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Carlos  J.  Moorhead 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Carlos  J.  Moorhead,  George  W.  Gekas, 
F.  James  Sensenbrenner,  Jr.,  Martin  R.  Hoke,  Howard  Coble,  Bob 
Goodlatte,  Jerrold  Nadler,  and  Patricia  A.  Schroeder. 

Also  present:  Thomas  E.  Mooney,  chief  counsel;  Joseph  V.  Wolfe, 
counsel;  Mitch  Glazier,  assistant  counsel;  Sheila  Wood,  secretary; 
Veronica  Eligan,  secretary;  and  Betty  Wheeler,  minority  counsel. 

Mr.  Moorhead.  Will  the  subcommittee  please  come  to  order? 

The  Subcommittee  on  Courts  and  Intellectual  Property  is  meet- 
ing this  morning  on  the  second  hearing  of  legislation  on  legal  re- 
form. I  want  to  welcome  you  to  the  subcommittee's  second  day  of 
the  hearings. 

On  Monday,  the  subcommittee  heard  testimony  on  several  prob- 
lems that  afreet  our  civil  iustice  system  and  two  proposals  in  H.R. 
10  that  are  designed  to  oegin  the  process  of  addressing  some  of 
these  problems.  Specifically,  we  received  testimony  on  section  101 
of  H.R.  10,  which  would  require  a  losing  party  in  a  lawsuit  to  pay 
the  prevailing  party's  attorney's  fees  in  diversity  cases  commenced 
in,  but  not  removed  to,  Federal  court.  We  also  received  testimony 
on  section  104,  which  would  amend  rule  11  of  the  Federal  Rules 
of  Civil  Procedure  to  restore  the  mandatory  requirement  for  courts 
to  sanction  attorneys  for  improper  actions  and  frivolous  ar^ments 
intended  to  harass,  unnecessarily  delay,  and  needlessly  increase 
the  costs  of  litigation. 

Today  we'll  receive  testimony  from  one  of  our  distinguished  col- 
leagues and  two  distinguished  panels  of  witnesses  on  two  addi- 
tional proposals  embodied  in  H.R.  10. 

Our  first  panel  will  address  the  amendment  to  rule  702  of  the 
Federal  Rules  of  Evidence  which  would  limit  the  standard  for  ad- 
missibility of  scientific  expert  testimony. 

Our  second  panel  will  be  devoted  to  consideration  of  the  prior  no- 
tice provisions  found  in  section  105  of  H.R.  10,  which  is  designed 
to  facilitate  pretrial  settlement. 

Does  the  gentlelady  from  Colorado  have  an  opening  statement? 

Mrs.  Schroeder.  Thank  you,  Mr.Chairman. 
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And,  first  of  all,  I  want  to  congratulate  you  for  what  I  thought 
was  a  useful  hearing  earlier  this  week  on  Monday,  and  I  also  par- 
ticularly want  to  thank  your  staff,  Tom  Mooney,  Joe  Wolfe,  and 
Sheila  Wood,  who  have  really  extended  every  courtesy,  and  you 
have  been  the  model  of  fairness. 

Let  me  say  I'm  also  very  frustrated  this  morning,  as  I'm  sure 
other  members  of  the  subcommittee  are.  It's  not  your  fault,  but  the 
fact  is  that  both  subcommittees  that  I'm  a  member  of  are  meeting, 
and,  furthermore,  the  full  committee  is  on  the  floor  doing  the  crime 
bill.  This  is  the  worst  kind  of  nightmare,  but,  as  I  say,  it's  not  your 
fault.  I  just  think  that  this  is  an  outrageous  way  to  have  to  try  to 
be  in  three  places  at  the  same  time,  and,  obviously,  it's  impossible. 

But,  as  a  preliminary  matter,  I  would  like  to  ask  unanimous  con- 
sent, Mr.  Chairman,  to  place  in  the  record  of  this  hearing  the  writ- 
ten testimony  of  Arthur  Burris,  who  is  the  president  of  a  Virginia 
asbestos  group,  with  respect  to  loser-pays  provisions  of  H.R.  10. 

Mr.  MooRHEAD.  That  will  be  so  ordered. 

[The  prepared  statement  of  Mr.  Burris  follows:] 

Prepared  Statement  of  Arthur  C.  Burris 

My  name  is  Arthur  Burris.  After  graduating  from  high  school  in  1951,  I  started 
working  at  the  Newport  News  Shipbuilding  and  Dry  Dock  Company  as  an  appren- 
tice in  the  Pipe  covering  Department.  Over  the  next  20  years,  I  worked  my  way  up 
to  being  Department  Superintendent.  Along  with  thousands  of  other  shipyard  work- 
ers, I  used  asbestos  products  throughout  that  period  of  time.  In  1980,  I  developed 
shortness  of  breath  and  was  diagnosed  to  have  asbestosis  of  the  lungs.  On  Novem- 
ber 13,  1981,  I  learned  that  I  also  had  cancer  of  the  digestive  tract,  and  my  doctors 
advised  me  that  this  cancer  was  also  related  to  my  occupational  exposure  to  asbes- 
tos. As  a  consequence  of  that  disease,  I  had  to  have  a  permanent  colostomy,  and 
every  day  when  I  have  a  bowel  movement  I  am  reminded  of  the  damage  that  asbes- 
tos had  done  to  the  normal  function  of  my  body. 

As  a  result  of  the  combination  of  my  asbestosis  and  cancer,  I  was  forced  to  retire 
on  permanent  disability  at  age  52.  In  1981,  I  hired  attorneys  Robert  R.  Hatten  and 
Richard  S.  Glasser  to  sue  approximately  12  different  asbestos  manufacturers  be- 
cause they  had  failed  to  warn  me  of  the  dangers  of  asbestos,  dangers  that  had  been 
known  by  them  since  the  1930s,  but  dangers  that  were  not  communicated  to  me  or 
the  other  shipyard  workers  with  whom  I  worked  until  the  1970s.  Had  I  known 
about  the  dangers  of  working  with  asbestos  products,  I  would  never  have  used  those 
products  or  spent  my  working  life  breathing  the  dust  from  those  products  in  the  en- 
gine rooms  and  boiler  rooms  of  the  ships  on  which  I  worked.  In  1985,  on  the  eve 
of  trial,  after  my  case  had  been  pending  for  approximately  four  years,  a  satisfactory 
settlement  was  reached  with  the  asbestos  manufacturers  for  approximately 
$400,000.  My  contract  with  Mr.  Hatten  and  Mr.  Glasser  provided  for  a  contingency 
fee  of  30%,  and  in  consideration  of  the  complexity  of  the  case,  the  work  performed 
and  the  benefit  to  me  and  my  family,  it  was  my  opinion  that  their  fee  was  well  de- 
served. 

Mr.  Hatten  and  Mr.  Glasser  were  both  very  young  in  1976  when  they  filed  their 
first  claim  against  the  asbestos  manufacturers.  Mr.  Hatten's  office  was  in  Newport 
News,  and  Mr.  Glasse/s  law  firm  was  in  Norfolk.  They  concluded  that  it  woula  be 
impossible  for  either  one  of  them  alone  to  take  on  the  asbestos  industry  because  no 
single  law  firm  could  afford  that  risk  or  expense.  In  fact,  no  one  else  in  Tidewater 
or  anywhere  else  in  Virginia  would  take  these  claims,  and  throughout  the  1970s  and 
into  the  1980s,  Mr.  Hatten's  and  Mr.  Glasser's  law  offices  were  overwhelmed  by  the 
large  number  of  defense  attorneys  hired  by  the  asbestos  manufacturers.  In  both 
Newport  News  and  Norfolk,  Mr.  Hatten  and  Mr.  Glasser  were  laughed  at  because 
no  one  believed  that  they  could  succeed  in  their  claims.  The  doomsayers  were  almost 
right  because  for  the  first  eight  years  that  Mr.  Hatten  and  Mr.  Glasser  represented 
asbestos  victims  in  Newport  News  and  Norfolk,  they  were  only  able  to  bring  three 
cases  to  trial.  One  resulted  in  a  verdict  for  the  PlaintifT  that  was  forced  to  settle 
on  appeal;  the  other  two  resulted  in  verdicts  for  the  Plaintiff  that  were  both  re- 
versed on  appeal.  Nevertheless,  Mr.  Hatten  and  Mr.  Glasser  continued  to  fight  for 
the  rights  oi  asbestos  victims,  and  hundreds  of  those  victims  were  dying  in  our  com- 
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munity.  Finally,  in  the  mid-1980s,  the  tide  turned  and  Mr.  Hatten  and  Mr.  Glasser 
began  to  win  settlements  and  trials  for  asbestos  victims. 

These  settlements  did  not  come  quickly  or  easily.  The  asbestos  manufacturers  and 
their  insurers  required  Mr.  Hatten's  and  Mr.  Glasser's  offices  to  prepare  as  many 
as  thirty  (30)  cases  for  trial  every  month  for  approximately  five  years.  All  of  these 
cases  had  been  filed  in  the  Federal  Court  in  Norfolk,  Virginia  under  the  diversity 
jurisdiction  of  the  Court,  but  no  case  could  settle  until  a  firm  trial  date  had  been 
established  and  full  discovery  completed.  Although  a  number  of  these  cases  went  all 
the  way  to  verdict  each  year,  most  of  them  were  settled  either  on  the  courthouse 
steps  or  in  the  middle  oi  trial  after  the  attorneys  had  spent  hundreds  of  hours  of 
pretrial  preparation.  Today,  Mr.  Hatten  and  Mr.  Glasser  continue  to  prosecute  hun- 
dreds of  claims  for  asbestos  victims  in  Virginia  because,  unfortunately,  there  contin- 
ues to  be  an  epidemic  of  asbestos  disease  and  death  in  the  shipyard  communities 
of  Norfolk  and  Newport  News,  Virginia. 

In  1985,  the  asbestos  victims  themselves  decided  to  try  to  help  their  lawyers  by 
forming  the  Virginia  Asbestos  Victims,  Inc.,  a  non-profit  corporation  composed  of 
more  than  1,500  asbestos  victims  and  their  widows.  I  presently  serve  as  Chairman 
of  the  Board  of  the  Virginia  Asbestos  Victims,  Inc.  Our  group  lobbied  to  help  to 
change  the  harsh  Virginia  statute  of  limitations  so  that  the  claims  of  asbestos  vic- 
tims could  be  heard  on  their  merits  and  not  be  barred  by  an  unintended  legal  tech- 
nicality. Our  group  also  successfully  fought  caps  on  pain  and  suffering  in  the  Vir- 
ginia General  Assembly,  and  we  persuaded  the  Virginia  lawmakers  to  establish  new 
procedural  laws  to  avoid  the  expense  of  repetitive  and  costly  litigation  through  con- 
solidated trials.  Our  organization  has  also  established  support  groups  for  the  wid- 
ows of  mesothelioma  victims  and  a  library  to  assist  those  who  are  dealing  with  the 
pain  and  suffering  of  death  from  asbestos-related  disease. 

As  a  result  of  recent  class  actions  and  consolidations,  most  asbestos  victims  today 
are  compensated,  but  throughout  the  previous  20  years,  this  litigation  has  been  ex- 
pensive, contentious,  and  exhausting  to  all  concerned.  I,  myself,  was  subpoenaed  for 
aozens  of  depositions  and  listed  as  a  potential  witness  in  hundreds  of  trials.  In  Vir- 
ginia alone,  the  litigation  produced  literally  thousands  of  depositions,  thousands  of 
documents,  hundreds  of  witnesses,  and  literally  hundreds  of  hearings  and  trials. 
During  all  of  this  time,  the  primary  tactic  of  the  defense  attorneys  was  to  delay  and 
bottleneck  the  claims;  consequently,  none  of  these  claims  were  paid  in  the  absence 
of  substantial  work  by  the  trial  lawyers. 

When  I  finally  settled  my  case  in  1985 — four  years  after  it  was  initially  filed — 
I  did  so  because  I  wanted  to  avoid  the  risk  of  losing,  and  I  wanted  to  avoid  the  risk 
of  paying  more  than  $30,000  of  expenses  that  would  be  required  for  expert  testi- 
mony at  trial.  If  I  had  known  at  the  time  that  I  filed  my  lawsuit,  a  time  when  I 
was  disabled,  out  of  work,  and  out  of  money,  that  I  would  risk  paying  the  attorneys' 
fees  and  costs  of  the  12  asbestos  manufacturers  who  had  caused  my  injuries,  I 
would  never  have  filed  my  lawsuit.  In  this  sense,  I  am  exactly  like  all  of  the  asbes- 
tos victims  in  Virginia.  None  of  these  working  men  and  women  could  have  afforded 
the  risk  of  paying  for  the  attorneys'  fees  and/or  costs  of  the  asbestos  manufacturers 
who  caused  their  illness.  The  only  way  that  this  litigation  could  ever  have  been  suc- 
cessful was  through  the  contingency  fee  system,  where  the  lawyers  invested  years 
of  their  time  and  accepted  essentially  all  of  the  risk  of  this  litigation. 

In  the  10  years  that  I  have  been  the  Chairman  of  the  Board  of  the  Virginia  Asbes- 
tos Victims,  Inc.,  I  have  never  had  a  single  client  of  Mr.  Hatten  or  Mr.  Glasser  com- 
plain to  me  that  their  fees  were  too  high,  and  I  have  never  had  a  single  asbestos 
victim  in  Virginia  complain  to  me  that  the  attorneys  did  not  justly  earn  their  fees. 
Instead  of  complaints  about  the  attorneys'  fees,  the  uniform  statements  that  are 
made  to  me  by  the  asbestos  victims  in  Virginia  are  how  thankful  they  are  that  law- 
yers like  Mr.  Hatten  and  Mr.  Glasser  have  helped  their  families. 

As  you  consider  the  English  rule,  consider  this:  In  Newport  News,  Virginia  alone, 
there  are  400  families  of  asbestos  victims  who  have  died  of  mesothelioma  and  lung 
cancer  who  have  received  hundreds  of  thousands  of  dollars  as  a  consequence  of  the 
efforts  of  lawyers  who  accepted  the  risk  of  this  difficult  litigation.  It  is  a  fact  that 
none  of  these  families  would  have  been  compensated  for  their  pain  and  suffering 
if  the  English  rule  had  existed  because — even  if  Mr.  Hatten  and  Mr.  Glasser  had 
been  willing  to  accept  the  risk  of  this  litigation — none  of  their  clients  would  have 
accepted  the  risk  of  having  to  pay  the  cost  of  the  attorneys  who  represented  more 
than  a  dozen  Fortune  500  companies  and  their  many  billion-dollar  insurance  compa- 
nies. 

In  our  community,  more  than  2,000  families  have  benefited  from  the  work  of  the 
attorneys  who  prosecuted  this  risky  and  difficult  litigation.  Money  that  has  been  ob- 
tained for  these  asbestos  victims  has  allowed  them  to  live  their  lives  in  dignity.  This 
money  has  prevented  the  Newport  News  Shipyard  from  being  required  to  pay  mil- 
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lions  of  dollars  in  workmen's  compensation  benefits  to  the  asbestos  victims,  and  this 
money  has  been  placed  into  the  local  economy,  Nvhere  it  has  benefited  the  commu- 
nity which  would  otherwise  have  lost  the  benefit  of  the  earnings  of  the  able-bodied 
men  and  women  who  lost  their  livelihood  and  their  lives  to  asbestos.  The  attorneys' 
fee  did  not  add  to  the  value  of  the  claims,  it  did  not  increase  the  liability  of  the 
asbestos  manufacturers,  and  it  was  willingly  paid  by  the  asbestos  victims. 

The  contingency  fee  system  gave  me  and  all  of  the  other  asbestos  victims  who  are 
represented  by  Mr.  Hatten  and  Mr.  Glasser  access  to  justice.  Under  the  English 
rule,  that  justice  would  have  been  denied  for  all  of  us. 

Mrs.  ScHROEDER.  Secondly,  today  we  take  up  two  issues  from 
H.R.  10,  a  proposed  amendment  to  rule  702  of  the  Federal  Rules 
of  Evidence  relating  to  testimony  by  experts,  and  a  proposal  requir- 
ing notice  before  the  commencement  of  a  civil  action.  I  believe  it's 
premature  and  ill-advised  for  the  committee  to  consider  rule  702  at 
this  time. 

Several  days  ago,  you  and  I  both  received  a  letter  from  the  Hon- 
orable Ralph  K.  Winter,  who  is  a  judge  from  the  U.S.  Court  of  Ap- 
peals, in  his  capacity  as  the  Chair  of  the  Advisory  Committee  on 
Evidence  Rules  of  the  Judicial  Conference.  As  you  know,  he  was 
appointed  to  that  position  by  Judge  Rehnquist,  and  I  understand 
you  will  be  placing  that  letter  in  the  record. 

Mr.  MooRHEAD.  That  is  correct. 

Mrs.  ScHROEDER.  So  then  I  will  not  make  that  motion. 

But  he  reports  that  the  advisory  committee  unanimously  con- 
cluded that  the  amendment  of  rule  702  would  be  counterproductive 
in  light  of  the  recent  Supreme  Court  decision  in  Daubert  v.  Merrell 
Dow  Pharmaceuticals.  The  judge  said  it  is  too  early  to  determine 
whether  the  Daubert  decision  curbs  abuses  in  the  use  of  expert  tes- 
timony. The  decision  in  Daubert  addresses  problems  with  respect 
to  expert  testimony,  and  they  feel  unanimously  it's  premature  for 
us  to  meddle  in  the  matter.  They  go  on  to  say  it's  inappropriate  for 
us  to  meddle  in  a  way  that  circumvents  the  Rules  Enabling  Act 
rulemaking  process. 

Judge  Winter  notes  that  the,  "Revision  of  evidentiary  rules  gov- 
erning admission  of  expert  testimony  in  civil  and  criminal  cases  in- 
volves particularly  complex  issues  that  are  tremendously  depend- 
ent upon  each  case,  and  under  the  Rules  Enabling  Act,  every  pro- 
posed amendment  is  subject  to  public  comment,  widespread  exam- 
ination by  people  who  work  daily  with  the  rules,  and  meticulous 
care  in  drafting.  The  proposed  amendment  of  the  Evidence  Rule 
702  is  precisely  the  type  of  work  best  handled  by  the  act's  rule- 
making process." 

Judge  Winter  spells  out  in  some  detail  what  several  of  our  wit- 
nesses today  will  also  say:  the  proposal  before  us  does  not  codify 
Daubert,  as  has  been  asserted.  Instead,  as  the  Judge  says,  it  makes 
distinctions  expressly  rejected  by  the  Supreme  Court  in  Daubert.  It 
injects  uncertainties  and  burdens  that  would  become  very  signifi- 
cant problems,  particularly  for  prosecutors  who  rely  on  scientific 
evidence  in  establishing  the  guilt  of  defendants.  It  reverses  the. 
present  balancing  test,  contrary  to  Daubert's  express  terms.  Judge 
Winter  tells  us  that  this  provision,  if  enacted,  would  cause  great 
mischief. 

Mr.  Chairman,  we  should  heed  these  cautionary  warnings  of  peo- 
ple who  are  in  the  field  and  have  to  deal  with  this  every  day,  and 
I  hope  we  could  withdraw  the  proposed  amendments  to  rule  702 
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and  allow  the  Rules  Enabling  Act  rulemaking  process  to  give  the 
proposal  the  thorough  consideration  it  deserves  and  proceed  in  the 
way  that  we  normallv  have  dealt  with  this.  In  my  view,  it  doesn't 
speak  well  of  us  to  blithely  ignore  a  bill  that  purports  to  codify, 
but,  in  fact,  radically  changes  the  decisions  of  the  Supreme  Court. 

With  respect  to  tne  prior  notice  provisions,  I  urge  similar  cau- 
tion. In  the  name  of  reform,  we  often  in  this  body  do  something 
rash.  Reform  often  equals  rashness,  and  I  think  in  this  area  it 
would  be  very  inadvertent  and  I  would  certainly  hope  we  would  not 
do  that. 

I  would  ask  unanimous  consent  to  put  the  rest  of  my  statement 
in  the  record. 

[The  prepared  statement  of  Mrs.  Schroeder  follows:] 

Prepared  Statement  of  Hon.  Patricia  Schroeder,  a  Representative  in 
Congress  From  the  State  of  Colorado 

Thank  you,  Mr.  Chairman.  I  first  want  to  take  a  moment  to  congratulate  you  for 
what  I  thought  was  a  very  useful  and  illuminating  hearing  this  past  Monday.  I  also 
want  to  thank  you  and  your  staff  members,  Tom  Mooney,  Joe  Wolfe,  and  Sheila 
Wood,  who  have  extended  every  courtesy  and  cooperation  to  the  minority  as  we 
have  prepared  for  the  subcommittee's  hearings  this  week. 

As  a  preliminary  matter,  I  would  ask  unanimous  consent,  Mr.  Chairman,  to  place 
into  the  record  of  this  hearing  the  written  testimony  of  Arthur  Burris,  president  of 
a  Virginia  asbestos  victims'  group,  with  respect  to  the  "loser  pays"  provisions  of  H.R. 
10.  He  has  an  important  perspective  to  aad,  and  I  want  to  be  sure  his  testimony 
about  how  H.R.  10  would  raise  a  very  substantial  barrier  to  the  courthouse  for  vic- 
tims with  compelling  claims  is  included  in  our  record. 

Today,  we  take  up  two  issues  from  H.R.  10:  a  proposed  amendment  to  Rule  702 
of  the  Federal  Rules  of  Evidence,  relating  to  testimony  by  experts,  and  a  proposal 
requiring  notice  before  commencement  of  civil  actions. 

I  believe  it  is  premature  and  ill-advised  for  this  subcommittee  to  consider  the  Rule 
702  proposal  at  this  time.  Several  days  ago,  I  received  a  letter  from  The  Honorable 
Ralph  K.  Winter,  Judge,  United  States  Court  of  Appeals,  in  his  capacity  as  Chair 
of  the  Advisory  Conmiittee  on  Evidence  Rules  of  the  Judicial  Conference  of  the  Unit- 
ed States.  This  is  a  position  to  which  he  was  appointed  by  Chief  Justice  Rehnquist. 
I  know  that  you  also  received  this  letter,  and  understand  that  you  are  placing  it 
in  the  record  of  today's  hearing. 

Judge  Winter  reports  that  the  Judicial  Conference  Advisory  Committee  on  Evi- 
dence Rules  unanimously  concluded  that  amendment  of  Rule  702  would  be  counter- 
productive at  this  time  in  light  of  the  recent  decision  of  the  Supreme  Court  in 
Daubert  v.  Merrell  Dow  Pharmaceuticals,  Inc.  (1993).  Judge  Winter  writes  that  it 
is  "yet  too  early  to  determine  whether  Daubert  curbs  abuses  in  the  use  of  expert 
testimony."  Mr.  Chairman,  the  Supreme  Court  very  carefully  crafted  a  decision  in 
Daubert  designed  to  address  problems  with  respect  to  expert  testimony,  and  it  is 
entirely  premature  for  us  to  meddle  in  this  matter  before  the  efTectiveness  of 
Daubert  can  be  assessed  by  the  Judicial  Conference  and  by  federal  judges  them- 
selves. 

It  is  particularly  inappropriate  for  us  to  meddle  in  a  way  that  circumvents  the 
Rules  Eiiabling  Act  rulemaking  process.  As  Judge  Winter  notes  in  his  letter 

Revision  of  evidence  rules  governing  the  admission  of  expert  testimony  in 
civil  and  criminal  cases  involves  particularly  coniplex  issues  that  vary  tre- 
mendously depending  on  the  case.  Under  the  Rules  Enabling  Act  rule- 
making process,  every  proposed  amendment  is  subject  to  public  comment 
and  widespread  examination  by  individuals  who  work  daily  with  the  rules 
and  meticulous  care  in  drafting  by  acknowledged  experts  in  the  area.  Pro- 
posed amendment  of  Evidence  Rule  702  is  precisely  the  type  of  work  best 
handled  by  the  Act's  rulemaking  process. 

Finally,  Judge  Winter  spells  out  in  some  detail  what  several  of  our  witnesses 
today  also  say  in  their  testimony:  The  proposal  before  us.  Sec.  102  of  H.R.  10,  does 
not  codify  Daubert,  as  some  have  asserted.  Instead,  it  makes  distinctions  expressly 
rejected  by  the  Supreme  Court  in  Daubert.  It  injects  uncertainties  and  burdens  that 
could  cause  significant  problems  particularly  for  prosecutors  who  often  rely  on  sci- 
entific evidence  in  establishing  the  guilt  of  defendants.  It  reverses  the  present  bal- 
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ancing  test,  contrary  to  Daubert's  express  terms.  Judge  Winter  tells  us  that  if  this 
provision  "if  enacted  would  cause  mischief." 

Mr.  Chairman,  we  should  heed  these  cautionary  warning^,  and  withdraw  the  pro- 
posed amendments  to  Rule  702  and  allow  the  Rules  Enabling  Act  rulemaking  proc- 
ess to  give  this  proposal  the  thorough  consideration  it  deserves.  These  procedures, 
after  an,  are  prescriDed  by  Congress. 

In  my  view,  it  does  not  speak  well  of  us  that  we  blithely  ignore  the  procedures 
we  enacted  in  order  to  rush  through  a  bill  that  purports  to  codify,  but  in  fact  radi- 
cally changes,  a  decision  of  the  United  States  Supreme  Court. 

With  respect  to  the  prior  notice  provisions,  I  urge  similar  caution  to  ensure  that 
in  the  name  of  "reform,"  we  do  not  impose  upon  the  court  system  a  provision  that 
inadvertently  creates  more  expense,  delay,  and  litigation. 

I  join  you,  Mr.  Chairman,  in  welcoming  our  witnesses  today,  and  I  look  forward 
to  ar:  opp.jrtunity  to  explore  with  them  tne  full  scope  of  the  concerns  I  have  out- 
lined. 

Mr.  Sensenbrenner.  Mr.Chairman. 

Mr.  MooRHEAD.  Yes? 

Mr.  Sensenbrenner.  Mr.  Chairman,  it  appears  that  we  might  be 
adjourning  very  suddenly  today.  And  if  that's  the  case,  I  would  like 
to  ask  unanimous  consent  that  all  of  the  witnesses'  full  written  tes- 
timony be  included  into  the  record.  So  if  we  suddenly  have  to  dis- 
appear, there  will  be  a  record  as  to  what  the  witnesses  would  have 
to  say. 

Mr.  MooRHEAD.  They  will  be,  but  if  we  have  to,  we're  going  to 
have  kind  of  an  informal  meeting  here  to  get  the  ideas  of  the  wit- 
nesses while  they 

Mr.  Sensenbrenner.  I  would  ask  unanimous  consent  that  it  be 
put  into  the  record. 

Mr.  MOORHEAD.  Without  objection,  and  at  the  same  time,  I  would 
ask  unanimous  consent  that  the  letter  from  Judge  Ralph  Winter 
and  the  letter  from  Judge  William  Schwarzer  be  put  in  the  record 
also. 

[The  letters  follows:] 
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COMMITTEE  ON  RULES  OF  PRACTICE  AND  PROCEDURE 

OF  THE 

JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 
WASHINGTON,  D.C.  20544 

AUCEMARIE  H.  STOTLEB  ^"*"'*  <"'  *DVISOBV  COMMfTTEES 

CHAIR 


PETER  G.  McCABE 

'*""*"''  February  7,  1995 
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APPELLATE  RULES 


PATRICK  E.  HIGGIN80THAM 

CIVIL  RULES 


a.  LOWELL  JENSEN 
CRIMINAL  RULES 


RALPH  K.  WIKTTER.  JR. 


Honorable  Carlos  J.  Moorhead 
Chairman,  Subcommittee  on  Courts 

and  Intellectual  Property  "Ivwence  rules 

Committee  on  the  Judidaiy 
United  States  House  of  Representatives 
B351A,  Raybum  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

I  write  to  request  your  assistance  to  prevent  amendment  of  Rule  702  of  the 
Federal  Rules  of  Evidence  (Testimony  by  Experts)  outside  the  Rules  Enabling  Act 
process  in  your  consideration  of  H.R.  10,  the  Common  Sense  Legal  Reform  Act. 

The  Chief  Justice  estabUahed  and  ^pointed  members  to  the  Judicial 
Conference  Advisory  Committee  on  Evidence  Rules  in  early  1993.   As  part  of  a 
comprehensive  review  of  aU  the  evidence  rules,  the  committee  discussed  at  length 
the  rules  on  expert  testimony  at  separate  pubUc  meetings  on  May  9-10,  1994,  and 
October  17-18,  1994. 

The  conmuttee  unanimously  concluded  that  amendment  of  Rule  702  would 
be  counterproductive  at  this  time  in  U^t  of  the  recent  decision  of  the  Supreme 
Court  in  Daubert  v.  Merrell  Dow  Pharmaceuticals,  Inc.  (1993).    It  is  yet  too  early  to 
determine  whether  Daubert  curbs  abuses  in  the  use  of  expert  testimony.  A  valid 
assessment  of  its  effects  can  only  be  made  after  courts  acquire  more  experience 
with  it.   The  committee  will  continue  to  study  the  operation  and  effect  of  the  rule 
as  construed  under  Daubert  by  the  courts. 

At  its  January  9-10,  1995  meeting,  the  conmuttee  discussed  the  proposed 
amendment  of  Evidence  Rule  702  contained  in  H.R.  10.   Section  102  of  the  bill 
would  add  a  new  subdivision  (b)  to  Rule  702  purportedly  codifying  the  Daubert 
decision.  Daubert  is  now  the  law  of  the  land.   Restating  the  Court's  opinion,  even  if 
drafted  accurately,  is  imnecessary.   But  Rule  702(b)  as  proposed  in  H.R.  10  does  not 
accurately  codify  Daubert.  And  if  enacted  would  cause  mischief. 
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Rule  702G))  distinguishes  between  "validitsr"  and  "reliability"  of  scientific 
evidence,  a  distinction  expressly  rejected  in  Daubert.   Under  the  proposed 
amendment,  a  judge  must  determine  the  "validity"  of  scientific  evidence  as  a 
preliminary  matter.   This  new  requirement  imposes  an  ill-defined  burden  on  the 
courts.  Indeed,  it  is  difficult  to  see  how  scientific  evidence  can  be  "reliable"  and  yet 
not  be  "valid."   The  imcertainties  created  by  the  requirements  could  cause 
significant  problems,  particularly  for  prosecutors  who  often  rely  heavily  on 
"scientific  evidence"  in  establishing  the  guilt  of  defendants. 

Rule  702(b)  limits  its  scope  to  "scientific  knowledge."  It  does  not  extend  to 
"technical  or  other  specialized  knowledge,"  items  expUdtly  contained  in  Rule  702. 
By  implication,  the  proposed  amendment  would  bar  extension  oi  Daubert  to  these 
other  types  of  evidence  -  something  Daubert  leaves  open. 

The  proposed  Rule  702(b)  would  also  reverse  the  present  Evidence  Rule  403 
balancing  test,  which  Daubert  expressly  applies  to  Rule  702  testimony.  Rule  702(b) 
would  require  that  the  proffered  opinion  be  "sufficiently  reliable  so  that  the 
probative  value  of  such  evidence  outweighs  the  dangers  specified  in  Riile  403"; 
instead  of  the  existing  test  which  penoits  the  exclusion  of  evidence  "if  its  probative 
value  is  substantially  outweighed  by  the  danger  of  iinfair  prejudice,  confusion  of  the 
issues,  or  misleading  the  jury." 

The  reverse  balancing  test  used  in  Rule  702(b)  raises  serious  problems, 
because  it  appUes  only  to  "scientific  knowledge."  The  Riile  403  balancing  test  would 
continue  to  apply  to  opinion  testimony  that  is  "technical  or  other  specialized 
knowledge."  There  is  no  apparent  reason  to  £^ply  different  balancing  tests  to 
different  typsB  of  opinions.   The  distinctions  will  generate  lumecessary  and  wasteful 
litigation  as  resourceful  lawyers  attempt  to  discern  differences  in  individual  cases. 

Section  102  would  also  add  a  new  Evidence  Rule  702(c),  which  excludes 
testimony  from  an  expert  who  is  entitled  to  receive  "compensation  contingent  on 
the  legal  disposition  of  any  claim  with  respect  to  which  such  testimony  is  offered." 
The  need  for  the  provision  is  unclear.   Contingent  fee  expert  testimony  is 
prohibited  in  most  districts  under  disciplinary  rules  regulating  professional  conduct. 

Unlike  disciplinary  rules,  the  proposed  Rule  702(c)  would  regulate  and 
penalize  contingent  fee  expert  testimony  by  excluding  the  proffered  evidence. 
Neither  the  provision's  advantages  nor  adverse  effects  are  fiilly  understood. 
Moreover,  the  relationship  between  the  new  rule  and  the  numerous  statutory  fee- 
shifting  provisions  is  unclear.   Expert  testimony  given  in  pro  bono  cases  where 
pa3rment  of  fees  for  experts  is  shifted  to  the  losing  party  may  be  subject 
inadvertently  to  exclusion  under  Rule  702(c). 
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Although  less  likely,  disputes  may  arise  concerning  large  corporations'  in- 
house  experts  whose  Uvelihoods  depend  on  their  past  records  in  testifying  before 
the  courts  or  experts  testifying  in  cases  litigated  on  a  contingency  attorney-fee 
basis.   The  entire  question  of  what  "entitled  to  receive  compensation"  means  in  Rule 
702(c)  is  a  matter  that  needs  careful  attention  and  study. 

Revision  of  evidence  rules  governing  the  admission  of  expert  testimony  in 
civil  and  criminal  cases  involves  particularly  complex  issues  that  vary  tremendously 
depending  on  the  case.  Under  the  Rules  Enabling  Act  rulemaking  process,  every 
proposed  amendment  is  subject  to  pubUc  comment  and  widespread  examination  by 
individuals  who  work  daily  with  the  rules  and  meticulotis  care  in  drafting  by 
acknowledged  experts  in  the  area.  Proposed  amendment  of  Evidence  Rule  702  is 
precisely  the  type  of  work  best  handled  by  the  Act's  rulemaking  process. 

The  committee  urges  you  to  withdraw  the  proposed  amendments  to  Evidence 
Rule  702  in  section  102  from  H.R  10. 


Sincerely  yoxirs. 


/l^/} 


Ralph  K.  Winter 
Judge,  United  States  Court 
of  Appeals 
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Tom  Mooney,  Esq. 

Counsel 

Subcommittee  on  Courts  and  Intellectual  Property 

Committee  on  the  Judiciary 

United  States  House  of  Representatives 

Washington.  D.C.  20515 

Dear  Mr.  Mooney: 

The  Federal  Judicial  Center  has  recently  received  a  number  of  inquiries  about  our 
research  on  the  problems  of  expert  testimony  in  federal  courts  and  programs  the  Center  has 
undertaken  to  help  judges  deal  with  these  problems.  Since  it  is  likely  that  these  studies  and 
programs  will  be  mentioned  in  congressional  testimony  concerning  H.R.  10,  The  Common 
Sense  Legal  Reform  Act  of  1995,  we  provide  this  written  summary  of  our  activities  in  this 
area  for  the  mformation  of  the  Subcommittee. 

Prior  to  the  decision  by  the  Supreme  Court  in  Daubert  v.  Merrill  Dow 
Pharmaceuticals  Inc.,  the  Federal  Judicial  Center  surveyed  federal  district  judges  to 
determine  the  characteristics  of  expert  testimony  in  recent  civil  trials  and  judges'  perceptions 
of  problems  with  expert  testimony.  On  November  25,  1991,  a  questionnaire  was  sent  to  518 
active  federal  district  judges,  asking  them  to  report  on  their  most  recent  civil  trial  that 
included  expert  testimony.  Sixty-four  percent  of  the  judges  returned  completed  question- 
naires. These  findings  were  presented  to  the  rules  committees  of  the  Judicial  Conference  of 
the  United  States  in  1992  and  are  being  prepared  for  publication  by  the  Center. 

Scientific  testimony  comprised  a  relatively  small  portion  of  expert  testimony.  As 
indicated  in  Table  1,  the  survey  determined  that  scientists  comprised  approximately  ten 
percent  of  the  experts  offering  testimony.  The  focus  of  the  study  was  on  the  role  of  expert 
testimony  in  general,  and  did  not  determine  the  extent  to  which  the  problems  identified  are 
especially  prevalent  in  testimony  by  scientific  experts. 

Problems  of  Expert  Testimonv  in  Civil  Trials. 

As  part  o  the  survey  judges  were  presented  with  a  list  of  problems  that  are  often 
attributed  to  expert  testimony  (not  limited  to  scientific  testimony)  and  asked  to  indicate,  on  a 
5-point  scale,  the  frequency  with  which  each  occurs  in  civil  cases  involving  expert  testimony. 
Table  2  presents  the  list  of  problems  ranked  according  to  the  mean  frequency  ratings  assigned 
to  them  by  respondents.  Please  note  that  the  responses  do  not  address  the  extent  to  which 
the  problems  have  been  diminished  by  the  Supreme  Court's  decision  in  Daubert  and  by  the  - 
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education  programs  which  the  Federal  Judicial  Center  has  undertaken  to  aid  judges  in  dealing 
with  expert  testimony. 

The  most  frequently  identified  problem  was  "Experts  abandon  objectivity  and 
become  advocates  for  the  side  that  hired  them."  A  number  of  judges  chose  to  elaborate  on 
this  concern  in  responding  to  the  open-ended  questions.  One  judge  noted,  "The  biggest 
problem  is  .  .  .  that  both  sides  can  hire  well-qualified  experts  who  will  say  whatever  is  needed 
and  thereby  become  advocates."  Another  judge  criticized  the  "willingness  of  academics  to 
sell  their  credentials  to  the  highest  bidder — or  at  least  for  a  high  bid — and  testify  in  support 
of  questionable  propositions."  A  third  judge  mentioned  the  use  of  "'professional  witness 
expert[s]'  who  will  give  any  opinion  the  lawyer  wants,  especially  in  product  liability  cases." 

The  second  most  frequently  noted  problem  was  the  "Excessive  expense  of  party- 
hired  experts."  In  comments,  some  judges  merely  noted  that  the  cost  of  retaining  experts 
appears  to  be  exorbitant.  One  judge  focused  on  pretrial  problems,  mentioning  the  "refusal  of 
experts  to  write  a  report  or  to  give  a  deposition  without  being  paid  a  substantial  fee."  Other 
judges  noted  that  experts  often  offer  redundant  testimony,  thereby  increasing  both  the 
expense  and  duration  of  trials. 

The  third  and  fourth  most  frequent  problems — "Conflict  among  experts  that  defies 
reasoned  assessment"  and  "Expert  testimony  appears  to  be  of  questionable  validity  or 
reliability" — relate  to  difficulty  in  making  an  informed  assessment  of  expert  testimony. 
Several  judges  reported  that  expert  testimony  is  often  in  direct  opposition,  making  it  difficult 
to  assess  the  basis  of  the  disagreement.  These  judges  usually  noted  the  obligation  of  the 
attorney  to  make  the  evidence  comprehensible.  Other  judges  focused  on  testimony  that  goes 
beyond  the  foundation  that  has  been  prepared.  Several  judges  objected  to  experts  basing  their 
testimony  on  facts  or  assumptions  that  are  inconsistent  with  the  case,  and  suggested  that 
some  attorneys  rely  on  experts  to  introduce  testimony  that  is  otherwise  inadmissible. 

Judicial  Education  Programs  Concerning  Expert  Testimony. 

The  Federal  Judicial  Center  has  developed  a  series  of  programs  to  enhance  the  ability 
of  federal  district  judges  to  consider  complex  scientific  issues  arising  in  litigation. 

In  December  the  Federal  Judicial  Center  published  its  Reference  Manual  on  Scientific 
Evidence  (enclosed).  The  Reference  Manual  aids  judges  in  the  application  of  the  rules  of 
evidence  governing  expert  evidence  and  in  the  management  of  such  evidence.  It  contains 
seven  reference  guides  that  outline  the  issues  that  commonly  arise  when  expert  evidence  is 
offered  in  the  fields  of  epidemiology,  toxicology,  survey  research,  DNA  identification, 
statistical  inference,  multiple  regression,  or  economic  loss.  These  outlines  offer  a  framework 
of  questions  to  assist  in  issue  identification.  Parties  in  particular  cases  may  be  invited  to 
supplement  the  reference  guides  with  information  that  will  be  helpful  in  the  case.  The  manual 
also  offers  guidance  for  the  use  of  court-ap  -ointed  experts  and  special  masters  in  extraor- 
dinary cases.  The  Center  is  providing  copies  of  the  manual  to  all  federal  judges.  Eight 
private  publishers  have  elected  to  reprint  the  Reference  Manual  and  make  it  available  to  the 
bar  and  the  public. 
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The  Center  has  developed  a  series  of  judicial  education  seminars  to  aid  judges  in 
dealing  with  complex  scientific  evidence.  Two  seminars  held  this  past  December  and  January 
introduced  the  Reference  Manual  to  approximately  150  federal  judges.  They  also  identified 
the  needs  of  judges  for  certain  types  of  information,  and  helped  refine  educational  materials 
that  can  be  used  in  the  upcoming  training  program.  At  upcoming  workshops  later  this  year 
district  judges  who  did  not  attend  one  of  the  two  previous  programs  will  also  receive  a 
videotaped  introduction  to  the  manual.  Sessions  also  will  be  offered  on  the  differences 
between  scientific  and  legal  thinking,  the  standards  for  admissibility  of  scientific  evidence 
after  Daubert,  and  on  specific  types  of  scientific  and  technical  evidence.  We  hope  to  add 
additional  topics  to  the  curriculum  previously  offered  at  the  two  introductory  programs,  as 
suggested  by  comments  we  received  from  judges  attending  these  programs.  Such  topics  may 
include  sessions  on  survey  research  and  computer-generated  evidence.  We  expect  this  one- 
day  program  to  reach  approximately  650  federal  district  judges.  In  addition,  a  special  panel 
on  appellate  review  of  decisions  involving  scientific  evidence  will  be  presented  at  the 
workshop  for  all  federal  appellate  court  judges  in  June. 

As  part  of  the  survey  mentioned  above  approximately  two-thirds  of  the  judges 
indicated  that  they  would  find  it  useful  if  professional  and  scientific  societies  would  provide 
lists  of  members  who  were  willing  to  serve  as  court-appointed  experts,  but  not  as  party- 
retained  experts.  We  are  exploring  this  possibility  by  assisting  the  National  Conference  of 
Lawyers  and  Scientists  in  preparing  a  demonstration  project  that  is  intended  to  link  judge's 
requests  for  assistance  in  identifying  candidates  to  serve  as  court-appointed  experts  with 
scientists  and  engineers  nominated  by  professional  societies. 

If  you  require  additional  information  about  these  programs,  please  contact  me  or  Joe 
Cecil  in  the  Research  Division  of  the  Center. 

Sincerely, 


[jJlu 


c:       Betty  Wheeler,  Minority  Counsel 
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Table  1 :  Expertise  of  Witnesses  offering  Expert  Testimony  in  326  Recent  Federal 
Civil  Trials. 


Category  label 


QOiM 


Pet  of 

experts 


Pet  of  trials  with 
1  or  more  experts 


MEDICAL/MENTAL  HEALTH 


627 


39.2 


52.1 


ENGINEERING/PROCESS/SAFETY 


445 


27.8 


47.9 


BUSINESS/LAW/FINANCIAL 

377 

23.6 

52.4 

Economist 

125 

7.8 

30.5 

SCIENTIFIC  SPECIALTIES 

150 

9.4 

18.6 

Agricultural  Scientist 

5 

.3 

.9 

Chemist 

18 

1.1 

3.0 

Computer  Scientist 

9 

.6 

.9 

Epidemiologist 

8 

.5 

1.5 

Geologist 

10 

.6 

1.2 

Metallurgist 

13 

.8 

2.4 

Meteorologist 

5 

.3 

.9 

Molecular  Biologist-Genetics 

5 

.3 

.9 

Physicist 

4 

.3 

1.2 

Statistician 

12 

.8 

2.1 

Social-Behavioral  Scientist 

16 

1.0 

2.4 

Toxicologist 

9 

.6 

1.8 

Other  Science  Experts 

36 

2.3 

4.3 
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Table  2:  Frequency  of  Problems  with  Expert  Testimony  in  Civil  Trials. 

Note:  The  number  in  parentheses  is  the  mean  rating  on  a  scale  of  I  ("Very 
Infrequent")  to  5  ("Very  Frequent")  of  the  frequency  with  which  the  judges 
observed  this  problem  in  civil  cases  involving  expert  testimony.  Thus,  the  3.98  at 
problem  1  indicates  that  judges  observed  this  to  be  a  "frequent"  problem  in  civil 
trials. 


1.  Experts  abandon  objectivity  and  become  advocates 
for  the  side  that  hired  them.  (3.98) 

2.  Excessive  expense  of  pany-hired  experts.  (3.48) 

3.  Conflict  among  experts  that  defies  reasoned 
assessment.  (3.08) 

4.  Expert  testimony  appears  to  be  of  questionable 
validity  or  reliability.  (3.01) 

5.  Disparity  in  level  of  competence  of  opposing 
experts.  (2.74) 

6.  Attomey(s)  unable  adequately  to  cross-examine 
expert(s).  (2.72) 

7.  Failure  of  pany(ies)  to  provide  discoverable 
information  concerning  retained  experts.  (2.60) 

8.  Expert  testimony  comprehensible  but  does  not 
assist  the  trier  of  fact.  (2.50) 

9.  Expert  testimony  not  comprehensible  to  the 
trier  of  fact.  (2.42) 

10.  Delays  in  trial  schedule  caused  by  unavailability 
ofexpen(s).  (2.29) 

1 1 .  Indigent  party  unable  to  retain  expert  to  testify.  (2.13) 

1 2.  Expert(s)  poorly  prepared  to  testify.  (2.05) 
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Mr.  MOORHEAD.  We  have  this  morning  the  Honorable  Toby  Roth 
here  with  us.  I'd  Hke  to  welcome  our  distinguished  colleague  to  the 
subcommittee.  The  Honorable  Toby  Roth  is  from  the  Eighth  Dis- 
trict of  Wisconsin.  Congressman  Roth  is  the  senior  member  of  the 
House  International  Relations  Committee  and  the  House  Banking 
and  Financial  Services  Committee.  He's  also  chairman  of  the  House 
International  Relations  Subcommittee  on  Economic  Policy  and 
Trade,  and  we  look  forward  to  his  testimony. 

We  have  your  statement.  I  ask  unanimous  consent  that  it  be 
made  apart  of  the  record  and  ask  you  briefly  to  summarize  your 
statement.  In  the  interest  of  your  time  and  that  of  the  subcommit- 
tee, it's  the  Chair's  intention  that  when  we  complete  your  testi- 
mony, we  go  directly  to  the  panel  of  witnesses. 

STATEMENTT  OF  HON.  TOBY  ROTH,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  WISCONSIN 

Mr.  Roth.  Thank  you,  Mr.  Chairman. 

Did  you  want  me  to  proceed  before  we  go  for  a  vote? 

Mr.  MOORHEAD.  Yes. 

Mr.  Roth.  Mr.  Chairman,  let  me  be  as  brief  as  I  can.  I  want  to 
thank  the  committee,  and  may  it  please  the  committee  and  I  want 
to  thank  the  committee  for  allowing  me  to  appear  here  because  I 
know  you  are  doing  yeoman's  work  in  this  Contract  With  America. 

For  a  number  of  years,  I  have  been  dedicated  to  reviewing  and 
revisiting  our  product  liability  laws,  and  as  chairman  of  the  Eco- 
nomic Policy  and  Trade  Subcommittee,  I  can  tell  you  that  our  law 
dealing  with  product  liability  is  costing  us  enormously,  and  also  is 
a  real  impediment  to  our  new  products  coming  online  and  making 
us  uncompetitive  with  overseas  manufacturers.  So  I've  been  de- 
lighted that  the  Contract  With  America  took  almost  word  for  word 
the  bill  I  introduced  and  have  introduced  in  prior  Congresses. 

But,  Mr.  Chairman  and  members  of  the  committee,  one  of  the 
key  provisions  has  not  been  adopted,  and  that  is  the  alternative 
dispute  resolution  provision.  That  basically  says  that  it  allows  the 
parties  to  a  dispute  to  settle  product  liability  cases  outside  of  the 
court  system,  and  it  would  do  this  through  arbitration  or  other  al- 
ternative dispute  resolution  procedures  recognized  in  the  State  in 
which  the  claim  is  made.  It  would  speed  up  resolutions  of  cases  and 
it  would  save  a  lot  of  legal  costs.  I  ask  the  committee  to  review  that 
and  ask  that  this  particular  portion — I'm  going  to  ask  Mr.  Don 
Sutherland,  who  has  done  a  lot  of  work  on  this,  to  give  you  a  copy 
of  just  how  we  would  add  this  provision  to  the  bill.  I  think  it's  a 
key  element  that  is  missing. 

With  that  abbreviated  statement,  Mr.  Chairman,  I'm  open  to 
questions  you  may  have. 

[The  prepared  statement  of  Mr.  Roth  follows:] 

Prepared  Statement  of  Hon.  Toby  Roth,  a  Representative  in  Congress  From 

THE  State  of  Wisconsin 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Courts  and  Intellectual 
Property: 

I  appreciate  this  opportunity  to  testify  in  support  of  H.R.  10,  the  "Common  Sense 
Legal  Reforms  Act  oi  1995." 

Each  of  us  has  heard  one  or  more  horror  stories  concerning  legal  awards.  For  ex- 
ample, a  New  York  Court  awarded  $4.3  million  to  a  mugger  injured  attempting  to 
escape  from  the  scene  of  a  vicious  crime;  another  court  gave  $9.3  million  to  man, 
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who  due  to  his  own  negligence,  fell  drunk  onto  the  tracks  of  the  New  York  City  sub- 
way, and;  an  Alabama  jury  assessed  $65  million  in  punitive  damages.  While  note- 
worthy, these  awards  alone  do  not  fully  justify  the  urgent  need  for  fundamental 
legal  reform. 

Instead,  the  real  need  for  reform  lies  with  a  tort  system  that  is  burying  federal 
and  state  civil  courts  under  more  than  15  million  new  lawsuits  each  year.  This  sys- 
tem is  exacting  an  enormous  and  growing  burden  on  American  individuals,  families, 
and  businesses. 

In  the  marketplace,  supply  and  demand  impose  their  own  system  of  checks  and 
balances.  When  it  comes  to  tort  law  and  civil  punitive  damages,  there  are  no  checks 
and  balances. 

As  a  consequence,  our  nation's  annual  tort  bill  now  amounts  to  approximately 
$100  billion  in  direct  costs,  a  more  than  100%  increase  since  1985.  That's  more 
money  than  the  combined  profits  of  America's  200  largest  corporations!  Once  litiga- 
tion's indirect  costs,  for  example,  higher  consumer  prices,  higher  insurance  rates, 
and  higher  medical  charges,  are  taken  into  consideration,  that  figure  approaches 
$300  billion.  Put  simply,  the  nation's  yearly  tort  bill  comes  to  more  than  $1,000  for 
every  American  family,  and  perhaps  considerably  more. 

The  rising  costs  of  litigation  are  draining  the  productive  sectors  of  our  economy 
of  funds  better  used  for  saving  and  investing.  Saving  and  investment  are  vital  to 
sustained  American  competitiveness.  Excessive  litigation  means  higher  consumer 
prices,  fewer  jobs,  and  lower  living  standards. 

It's  no  wonder  many  foreign  nations  all  but  bar  tort  litigation,  as  well  as  most 
other  forms  of  civil  litigation.  Japanese  law  prohibits  contingency  fees,  denies  plain- 
tiffs access  to  an  opponent's  evidence  before  trial,  and  requires  plaintiffs  to  pay  their 
lawyers  an  up-front  fee  of  up  to  8%  of  damages  sought.  Great  Britain  requires  that 
the  losers  in  lawsuits  pay  the  winners'  full  legal  costs. 

While  the  financial  costs  of  the  present  civil  justice  system  are  truly  extraor- 
dinary, a  far  more  serious  situation  seems  to  be  emerging.  Repeated  public  opinion 
surveys  indicate  a  mounting  lack  of  public  confidence  in  the  civil  justice  system. 
Confidence  in  the  rule  of  law  is  at  the  heart  of  any  democratic  society.  Without  it, 
there  can  be  no  democratic  society. 

Many  of  my  own  constituents  from  Northeast  Wisconsin  are  demanding  that  Con- 
gress reform  our  legal  system.  In  my  annual  survey,  one  wrote,  "You  might  .  .  . 
want  to  give  product  liability  reform  another  try  this  year."  Another  advised,  "The 
legal  system  reform  should  .  .  .  incorporate  a  little  more  common  sense."  Fi- 
nally, one  exasperated  family  complained,  "We  both  feel  strongly  against  the  high 
cost  of  lawsuits.  In  the  end,  everyone  pays." 

You  pay.  I  pay.  Everybody  pays.  We  pay  too  much! 

Clearly,  fundamental  reform  of  our  federal  civil  justice  system  and  product  liabil- 
ity laws  is  essential  if  we  are  to  maximize  both  opportunity  and  living  standards 
for  ourselves  and  for  our  children. 

That's  why,  for  more  than  a  decade,  I  have  been  fighting  to  reform  our  product 
liability  laws.  Although  none  of  that  legislation  has  become  Taw,  I  am  proud  to  have 
helped  start  the  drive  for  legal  reform. 

The  "Common  Sense  Legal  Reforms  Act  of  1995"  will  establish  badly  needed 
guidelines  for  determining  punitive  damages.  It  will  set  clear  standards  for  product 
liability,  and  it  will  help  deter  frivolous  claims. 

The  "Common  Sense  Legal  Reforms  Act  of  1995"  will  better  protect  the  interests 
of  every  consumer  by  providing  clear,  concise  product  liability  guidelines  and  ration- 
al means  for  calculating  punitive  damages.  It  will  also  lead  to  fower  consumer  prices 
as  manufacturers'  liability  costs  arc  reduced. 

Under  the  new  system,  individuals'  rights  to  legal  recourse  will  remain  as  strong 
as  ever.  There  are  no  restrictions  to  prevent  people  from  filing  litigation. 

Requiring  the  loser  to  bear  some  of  the  winner's  legal  costs  will  bring  added  ac- 
countability to  the  civil  justice  system,  while  the  new  basis  for  determining  punitive 
awards  will  ensure  that,  for  the  first  time,  punishment  is  dispensed  in  relation  to 
harm  caused. 

These  reforms  are  plain  common  sense. 

Today,  nearly  half  of  all  companies  discontinuing  existing  product  lines  do  so  be- 
cause they  fear  excessive  liability  for  maintaining  those  product  lines.  The  fear  of 
litigation  is  responsible  in  the  cases  of  39%  of  the  companies  who  decide  not  to  in- 
troduce new  products.  Finally,  25%  of  all  companies  canceling  research  projects,  do 
so  to  avoid  possible  future  liability. 

For  a  moment,  imagine  an  America  in  which  innovation  is  brought  to  a  standstill. 
While  we  would  be  frozen  in  time,  our  foreign  competitors  would  continue  to  forge 
relentlessly  ahead.  The  American  Dream  would  die.  Our  children  and  grandchildren 
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would  have  less  and  less  to  look  forward  to.  This  is  what's  facing  us  if  we  don't  fix 
our  tort  system. 

It's  time  we  listen  to  all  the  leading  American  corporate  executives  who  have  been 
warning  us  for  years  that  our  legal  system  is  putting  American  companies  at  grow- 
ing disadvantages  relative  to  their  foreign  rivals. 

If  America  is  to  continue  to  be  the  most  prosperous  nation  in  the  world,  Ameri- 
cans must  be  able  to  pursue  opportunity  to  its  ultimate  conclusions.  The  "Common 
Sense  Legal  Reform  Act  of  1995'  is  an  important  step  in  that  direction. 

Mr.  Chairman,  I  commend  you  and  this  subcommittee  for  the  enormous  task  you 
are  undertaking.  I  am  confident  that  you  will  succeed,  and  that  we  all  will  benefit 
from  your  efforts. 

I  thank  the  subcommittee  for  its  time  and  consideration. 

Mr.  MOORHEAD.  Mrs.  Schroeder,  do  vou  have  any  questions? 

Mrs.  Schroeder.  I  don't.  I  thank  tne  gentleman  for  coming  for- 
ward, and  I  know  this  is  a  crazy  way  to  do  this. 

Mr.  MoORHEAD.  Well,  we  do  have  a  problem  here  this  morning 
with  a  bill  on  the  floor,  as  you  know,  that  comes  out  of  our  commit- 
tee and  we  could  be  stopped  almost  at  any  time.  For  that  reason, 
we  decided  to  go  forward  as  far  as  we  can  because  the  bill — we 
don't  have  any  other  time  for  the  hearing  on  this.  The  bill  will  be 
coming  up,  the  hearing  on  the  balance  of  the  bill,  on  Monday,  and 
then  there  will  be  a  markup  probably  sometime  later  next  week. 

Do  you  want  to  give  us  some  kind  of  detail  about  this  change 
that  you  would  like  to  see? 

Mr.  Roth.  Yes,  I'd  be  happy  to,  please. 

Mr.  Sullivan,  would  you  give  a  copy  of  that? 

It's  all  been  drafted,  Mr.  Speaker 

Mr.  MooRHEAD.  I  have  a  copy  of  it.  I  have  a  copy  of  it  here. 

Mr.  Roth.  This  product  liability,  this  is  extremely  important  be- 
cause for  years  and  years  we've  been  running  around  the  track  on 
this  product  liability  legislation,  getting  nowhere.  Now  in  the  Con- 
tract With  America  we  have  a  vehicle,  Mr.  Chairman  and  mem- 
bers, to  really  get  the  job  done.  We  have  gone  forward.  This  is  a 
big  step  forward.  But  if  we  don't  introduce  alternative  dispute  reso- 
lution, we're  not  really  getting  to  a  big  part  of  the  problem.  That's 
why  this  is  so  important. 

Mr.  MooRHEAD.  Well,  we  appreciate  your  work  that  you've  given 
us.  We  will  see  that  it  does  get  into  the  record. 

I  know  everyone's  anxious  to  get  over  and  vote  on  this  provision. 
We  really  appreciate  your  coming  this  morning.  If  you  have  any 
other  suggestions  youd  like  to  make  to  us,  we'd  appreciate  it  if 
you'd 

Mr.  Roth.  Mr.  Chairman,  if  we  enact  this  bill  as  it's  set  up  in 
the  Contract  With  America  and  add  this  amendment,  it  can't  be 
improved  on  because  it  would  be  perfect  legislation. 

Mr.  MOORHEAD.  It's  going  to  be  marked  up  in  the  full  committee 
rather  than  in  our  subcommittee.  So  Henry  Hyde  will  have  a  great 
deal  to  do  with  that,  too. 

Mr.  Roth.  Thank  you,  Mr.Chairman. 

Mr.  MOORHEAD.  The  subcommittee  is  in  recess  for  15  minutes. 

[Recess.] 

Mr.  MOORHEAD.  Will  the  meeting  come  to  order,  please? 

We  have  an  opening  statement  or  two  that  have  not  been  given 
as  yet.  I'm  going  to  call  on,  first,  Congressman  Hoke  to  give  his 
opening  statement. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 
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I'm  very  much  looking  forward  to  this  hearing  today  because  I 
think  that  we  have  found  ourselves  in  a  situation  where  the  pen- 
dulum has  swung  so  far  to  the  side  of  encouraging  lawsuits  in  this 
country  and  we've  become  so  litigious  at  tremendous  expense  to 
working  people,  and  that's  what  I  am  concerned  about.  That's  what 
the  Contract  With  America  is  concerned  about,  and  that's  why  we 
need  common  sense  legal  reform. 

When  you  look  at  the  various  groups  that  are  affected  by  the 
problem  of  a  bias  toward  litigation  as  opposed  as  a  bias  toward  ei- 
ther conciliation  or  arbitration  or  some  sort  of  alternative,  then  you 
begin  to  see  the  depth  and  the  breadth  of  the  problem  that  we've 
got  here.  When  you  compare  it  to  other  nations  that  have  been  able 
to  deal  with  the  question  of  how  you  redress  the  legitimate  and 
real  damages  and  suffering  that  happen  as  the  result  of  wrongs 
that  have  been  either  advertently  or  inadvertently  made,  then  you 
see  that  we  have  placed  ourselves  under  not  only  a  tremendous  dis- 
advantage internationally,  but,  more  importantly,  we  have  done 
something  to  our  society  that  both  encourages  the  worst  kind  of  be- 
haviors between  people  and  have  reaped  the  results  of  that  in 
terms  of  the  economic  detriment  that  it's  created  for  all  of  us. 

As  with  most  of  these  kinds  of  difficult  situations,  what  we  find 
is  that  the  people  that  are  hurt  the  most  are  those  at  the  lowest 
rungs  of  the  ladder.  What  we're  doing  is  putting  a  tremendous  bur- 
den on  the  most — the  best  kinds  of  jobs,  the  best  kinds  of  liveli- 
hoods in  the  manufacturing  sector  of  our  economy,  and  as  a  result 
of  that,  having  fewer  genuine,  good,  real  jobs  available  for  people 
in  the  middle  class  in  America.  We've  done  it.  We've  created  the 
situation.  We're  here  to  try  to  figure  out  what  we  can  do  to  create 
disincentives  for  so  much  litigation  and  for  creating  greater  equity 
than  we  have  today. 

I  have  a  lot  more  to  ask  these — the  people  that  are  going  to  be 
speaking  before  us.  I'm  looking  forward  to  your  testimony,  and  I'm 
very  appreciative  that  you've  put  this  together,  Mr.  Chairman.  I'm 
very  appreciative  that  we  are  going  to  get  into  the  depth  of  this 
problem  today  and  next  week,  as  we  mark  up  this  bill.  So  thank 
you. 

Mr.  MOORHEAD.  The  gentleman  from  New  York,  Mr.  Nadler,  is 
recognized. 

Mr.  Nadler.  Thank  you.  I  will  make  a  very  brief  opening  state- 
ment. 

I  do  not  believe  the  legal  system  of  the  United  States  is  in  a  ter- 
rible system  of  dysfunction  and  I  am  very  nervous,  to  put  it  mildly, 
about  the  harmful  effects  that  the  so-called  Common  Sense  Legal 
Reform  Act  would  have  on  the  rights  of  people  who  are  damaged 
and  to  the  Rules  of  Evidence.  I  look  forward  to  this  hearing  for  an 
interesting  dialog  on  this  question. 

Mr.  MooRHEAD.  Thank  you. 

The  gentleman  from  Pennsylvania,  Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair. 

We  would  like  the  witnesses  to  recognize  and  realize  that  their 
testimony  is  very  important  in  these  matters.  Judging  from  what 
we  heard  the  last  time  this  subcommittee  was  convened  by  Chair- 
man Moorhead  and  the  discussions  that  it  engendered,  and  the 
willingness  of  the  chairman,  Mr.  Moorhead,  to  oe  flexible  on  the 
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various  ideas  that  are  coming  out  of  the  testimony  and  from  the 
independent  analysis  of  that  testimony  on  sanctions  under  rule  11, 
on  tne  loser-pays  provision,  for  instance,  we  want  you  to  know  in 
the  audience  that  these  hearings  are  extremely  important.  We're 
not  frozen  as  legislators  into  the  original  proposal  and  we're  not 
frozen  into  the  latest  modification  proposed,  but  in  the  legislative 
process,  distilling  what  you  prefer  to  us,  and  the  ideas  that  the 
Members  themselves  are  able  to  elucidate,  we  will  make  progress 
in  balancing  all  the  equities  in  these  matters. 

I  want  to  commend  Chairman  Moorhead  for  conducting  the  meet- 
ing, the  hearings  in  such  a  manner  and  being  receptive  to  the  con- 
sultations with  individual  members  of  the  committee,  to  the  benefit 
of  the  process  and  to  the  ultimate  right  decision  that  we're  going 
to  make  on  what  we're  going  to  be  offering  on  the  floor. 

I  thank  the  Chair. 

Mr.  Moorhead.  Well,  thank  you. 

Our  first  panel  to  discuss  proposed  amendments  to  the  Federal 
Rules  of  Evidence  702,  the  admission  of  scientific  evidence — testify- 
ing before  us  today  are  Dr.  Franklin  Zweig,  Mr.  Robert  Charrow, 
and  Mr.  Anthony  Roisman. 

Dr.  Franklin  Zweig  is  president  of  the  Einstein  Institute  for 
Science,  Health,  &  the  Courts  located  in  Bethesda,  MD.  Previous 
to  that,  he  was  counsel  and  then  special  consultant  to  the  Commit- 
tee on  Labor  and  Human  Resources  of  the  U.S.  Senate,  a  visiting 
scholar  in  the  U.S.  Congress  Office  of  Technology  Assessment,  and 
a  full  professor  and  most  recently  a  senior  research  staff  scientist 
with  the  George  Washington  University.  In  1994,  Dr.  Zweig  was  a 
consultant  on  health  care  reform  to  the  Judicial  Conference  of  the 
United  States.  He  has  provided  science  education  seminars  to 
judges  during  the  past  years  and  advises  many  courts  on  scientific 
issues. 

Welcome,  Mr.  Zweig. 

Also  on  the  panel  is  Mr.  Robert  Charrow.  Mr.  Charrow  is  an  at- 
torney with  Crowell  &  Moring  here  in  Washington.  His  practice  fo- 
cuses on  issues  associated  with  drugs,  devices,  and  biologies;  sci- 
entific research;  biotechnology,  and  health  care.  He  previously 
served  as  the  Principal  Deputy  General  Counsel  and  Deputy  Gen- 
eral Counsel  of  the  U.S.  Department  of  Health  and  Human  Serv- 
ices, Acting  Deputy  Director  of  the  Federal  Home  Loan  Bank  Office 
of  Industry  Development,  and  as  an  adjunct  professor  at  the  Uni- 
versity of  Santa  Clara  School  of  Law— evidently,  in  California.  Mr. 
Charrow  was  also  Chairman  of  the  HHS  Task  Force  on  Scientific 
Misconduct,  a  member  of  the  Secretary's  Task  Force  on  Medical  Li- 
ability, and  a  member  of  the  U.S.  Attorney  General's  Torts  Policy 
Task  Force.  He  is  currently  a  member  of  the  Special  Committee  on 
Scientific  Evidence  of  the  American  Bar  Association  and  the  Amer- 
ican Association  for  Advanced  Science. 

Welcome,  Mr.  Charrow. 

Our  third  witness  on  the  panel  is  Mr.  Anthony  Z.  Roisman.  Mr. 
Roisman  is  of  counsel  to  the  law  firm  of  Cohen,  Milstein,  Hausfeld 
&  Toll  here  in  Washington.  He  was  the  executive  director  of  Trial 
Lawyers  for  Public  Justice  in  Washington,  a  special  litigator  for, 
and  prior  to  that  Chief  of,  the  Hazardous  Waste  Section  of  the 
Land  and  Natural  Resources  Division  of  the  U.S.  Department  of 
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Justice,  and  an  adjunct  professor  of  environmental  law  at  the 
George  Washington  University.  He  is  a  member  of  the  Advisers 
Committee  for  the  Most  Recent  Restatement  of  the  Law  on  Torts 
and  Products  Liability  of  the  American  Law  Institute,  and  was 
chairperson  of  the  Education  Committee  of  the  Section  on  Toxic, 
Environmental  and  Pharmaceutical  Torts  of  the  Association  of 
Trial  Lawyers  of  America. 

Welcome,  Mr.  Roisman. 

We've  got  a  very  distinguished  panel  here  today.  Dr.  Zweig,  you 
may  be  the  first,  followed  by  Mr.  Charrow  and  Mr.  Roisman. 

STATEMENT  OF  FRANKLIN  M.  ZWEIG,  PRESIDENT,  EINSTEIN 
INSTITUTE  FOR  SCIENCE,  HEALTH  &  THE  COURTS 

Mr.  Zweig.  Thank  you,  Mr.  Chairman.  It  is  a  privilege  to  be  here 
and  to  testify  before  your  subcommittee. 

Last  year  I  had  the  privilege  of  working  with  your  subcommittee 
on  assessing  the  potential  impacts  of  health  care  reform  legislation 
on  the  courts,  and  this  year  I  testify  about  proposed  changes  to 
rule  702  of  the  Federal  Rules  of  Evidence  from  a  court-regarding 
perspective.  Not  from  the  perspective  of  a  litigator  or  any  one  of 
the  several  points  of  the  litigation  compass,  my  focus  is  geared  to 
two  central  questions,  first,  is  there  a  problem?  Second,  the  sub- 
committee were  to  report  out  favorably  section  102  of  H.R.  10,  what 
might  it  do  to  and  for  the  courts? 

I  have  submitted  written  testimony,  Mr.  Chairman,  and  hope  the 
subcommittee  will  permit  the  opportunity  to  amend  and  annotate. 
I  will  summarize  very  briefly  the  thrust  of  that  19-page  document. 

Mr.  Chairman,  the  proposed  changes  to  rule  702  are  intended  to 
cure  a  problem  discerned  by  some  folks,  and  not  others;  that  is, 
junk  science.  It  is  not  clear  from  independent  surveys  that  the  dis- 
tortion of  scientific  evidence  in  the  courts  has  reached  a  high  pitch 
or  g^eat  concern  among  the  judiciary.  On  the  other  hand,  there  ap- 
pears to  be  the  appearance  of  difficulty  with  testimony  by  experts 
generally,  not  limited  to  scientists  or  those  speaking  from  a  sci- 
entific base  judges  are  concerned  that  expert  witnesses  may  elevate 
their  loyalty  to  the  party  employing  them  above  the  objectivity  they 
accord  to  their  testimony. 

In  my  written  remarks,  I  summarize  the  surveys  recently  taken 
on  this  issue,  Mr.  Chairman.  The  survey  does  not  establish  a  high 
level  of  problem  assessment.  But  when  you  talk  to  judges,  they  are 
bothered,  individually  and  anecdotally,  by  the  appearance  of  a 
bought-and-paid-for  expert  witness  industry. 

My  comments  stem  from  judicial  education  efforts  with  which 
I've  been  involved  in  the  last  several  years.  They  may  not  be  rep- 
resentative, but  there  is  a  feeling  of  discomfort.  The  discomfort  may 
arise  as  much  from  a  growth  industry  heretofore  unaccountable  for 
rendering  a  public  service  than  it  is  for  the  actual  distortion  of  tes- 
timony in  trials. 

A  lot  of  anecdotal  writing  suggests  junk  science  and  distorted 
witnesses,  but  it  hasn't  been  borne  out  in  many  of  the  systematic 
studies  either  at  the  Federal  or  State  level,  Mr.  Chairman.  At  the 
Federal  level,  the  Carnegie  Commission  on  Science,  Technology, 
and  Government  found  there  wasn't  a  problem  in  Federal  courts. 
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They  published  in  a  1993  report  that  prior  concerns  were  greatly 
exaggerated. 

In  probably  the  most  thorough  and  comprehensive  study  of  the 
matter  in  State  courts,  the  issue  was  reviewed  in  California,  Mr. 
Chairman,  through  your  commission  the  future  of  California's 
courts.  This  monster  volume  I  have  here  is  a  complete  compilation 
of  all  of  the  research  papers  undertaken.  I  had  the  privilege  of  un- 
dertaking one  of  them,  studying  experts'  opinions.  Yankelovich, 
Skelly  and  Wright,  a  noted  survey  organization,  surveyed  the  court 
using  population  and  lawyers  in  representative  samples.  Nowhere 
did  the  issue  of  junk  science  and  distorted  testimony,  what  I  call 
"junk  witnesses,"  surface  as  a  prominent  problem  in  the  study  of 
California  courts,  the  Nation's  largest  judicial  system.  Neverthe- 
less, the  junk  science  label  has  stuck,  probably  where  witnesses 
have  either  mouthed  scripted  testimony  or  have  elevated  their  loy- 
alty beyond  their  scientific  interpretation.  In  such  instances,  just 
testimony  has  been  very  prominent,  very  obvious,  and  sometimes 
it  has  blackened  the  eye  of  the  courts. 

Now  what  would  the  amendment  to  rule  702  do?  Well,  first,  Mr. 
Chairman,  it  would  only  apply  to  Federal  courts  and  not  State 
courts,  which,  try  the  huge,  the  lions'  share  of  cases  in  products  li- 
ability, mass  toxic  torts,  and  medical  negligence  cases,  where  the 
furor  has  been  cited  by  those  who  believe  there  is  a  problem.  In  fo- 
cusing on  the  Federal  courts,  what  this  legislation  would  go  way 
beyond  what  informally  has  been  described  as  codifying  the 
Dauhert  decision  into  statute.  It  may  be  said  by  some  that  section 
102,  the  Honesty  in  Evidence  Act,  codifies  a  recent  decision  of  the 
Supreme  Court,  but  it  does  much  more  than  that.  It  interposes  in 
the  Federal  law  a  presumption  of  inadmissibility  of  scientific  evi- 
dence. That's  the  act's  anvil;  it's  hammer  is  to  mandate  of  judges 
that  they  engage  in  a  mind  search  of  the  expert  scientific  wit- 
nesses' to  assure  that  in  rebutting  a  presumption  of  admissibility 
the  witness  has  engaged  in  valid  scientific  reasoning. 

Scientific  reasoning  is  a  subjective  side  of  science.  Scientific  re- 
search, the  studies  that  are  produced  and  upon  which  witnesses 
may  found  their  testimony,  is  the  objective  side.  I  think  that  man- 
dating the  judiciary  to  explore  the  subjective  side,  Mr.  Chairman, 
is  a  fruitless  quest  and  one  that  could  be,  well,  counterproductive. 

These  amendments  could  require  an  endless  number  of  pretrial 
hearings  on  motions  to  rebut  inadmissibility.  They  may,  if  inter- 
preted to  affect  the  criminal  law,  pose  a  major  knot  in  the  trial  of 
criminal  cases  because  all  defense  counsel  will  assert  that  every  fo- 
rensic witness'  testimony  is  a  priory  inadmissible.  If  applied  to  the 
intellectual  property  cases  coming  before  the  Federal  courts,  Mr. 
Chairman,  which  is  in  the  subcommittee's  jurisdiction,  a  similar 
interposition  of  added  procedures  might  be  foreseen. 

Now  the  patent  bar  deals  with  scientific  subjects  all  the  time, 
and,  as  far  as  I  know,  it  has  never  been  labeled  as  hospitable  to 
junk  science  or  testimony.  We've  been  worried  for  some  years  about 
international  trade  and  litigation — counterfeiting  and  the  like.  It  is 
possible  that  this  presumption  of  admissibility,  coupled  with  a  rea- 
soning search,  could  frustrate  litigation  of  international  trade  cases 
which  our  Nation  needs  to  maintain  our  leadership  in  global  eco- 


146 

nomics.  Section  102  evades,  it  avoids  the  lion's  share  of  the  prob- 
lem cases,  the  98  percent  of  cases  that  are  filed  in  State  courts. 

Would  propose  amendments  to  rule  702  cut  down  the  number  of 
cases?  Well,  it  certainly  could  if  the  number  of  cases  in  which  sci- 
entific testimony  is  prominent  that  is,  compose  a  large  portion  of 
the  cases  coming  before  the  Federal  courts. 

I  see  my  time  is  up,  and  I'll  make  just  one  observation  and  a 
quick  conclusion,  if  I  may,  Mr.  Chairman. 

The  Federal  Judicial  Center  has  conducted  some  assessments  of 
the  proportion  of  such  cases,  and  in  a  letter  to  you  from  Judge  Wil- 
liam W  Schwarzer  seems  to  say,  that  as  few  as  10  percent  may  be 
so  afflicted. 

I'll  terminate  with  an  observation.  Judges  are  worried  that  ex- 
pert witnesses  are  not  accountable,  that  they've  become  a  public 
utility.  The  subcommittee  may  want  to  look  at  additional  remedies 
to  reinforce  that  accountability. 

Thank  you. 

[The  prepared  statement  of  Mr,  Zweig  follows:] 

Prepared  Statement  of  Franklin  M.  Zweig,  President,  Einstein  Institute  for 
Science,  Health  &  the  Courts 

Introductory  Comments 

Chairman  Moorhead,  Congresswoman  Schroeder,  and  Members  of  the  Subcommit- 
tee: Thank  you  for  inviting  my  testimony  before  you  this  morning  on  legislation  in- 
tended to  improve  the  quality  of  justice,  especially  science  and  technology's  role  in 
criminal  and  civil  trials.  I  had  the  privilege  of  working  with  you  and  your  Sub- 
committee, Mr.  Chairman,  and  your  staff  during  1994  in  my  capacity  as  the  consult- 
ant on  health  care  reform  to  the  Committee  on  Federal  State  Jurisdiction  of  the  Ju- 
dicial Conference  of  the  United  States.  I  appear  before  you  today  from  the  perspec- 
tive of  judicial  administration  to  testify  on  Sec.  102,  the  Honesty  in  Evidence  Act, 
part  of  H.R.  10,  the  Common  Sense  I^egal  Reforms  Act  of  1995. 

This  testimony  has  been  prepared  from  the  adjudicator's  case  management  per- 
spective, not  the  viewpoint  of  the  practicing  bar  whatever  its  orientation  or  spe- 
cialty. Nor  of  the  litigants,  whatever  their  cause.  My  quest  is  to  provide  the  Sub- 
committee with  a  neutral  and  balanced  view  of  the  proposed  legislation's  impact 
upon  courts,  especially  upon  the  presiding  federal  judge  who  would  be  bound  with 
new,  and  I  shall  argue,  much  more  powerful  and  centralized  duties  to  screen  sci- 
entific opinion  and  evidence  offered  in  both  civil  and  criminal  cases. 

The  proposed  legislation  would  not  affect  state  courts  that  manage,  according  to 
the  Administrative  Office  of  the  U.  S.  Courts,  more  than  95%  of  the  cases  filed  in 
the  United  States,  except  by  example,  through  a  federal  model  for  later  adoption 
among  the  several  states. 

Mr.  Chairman,  I  retired  this  past  December  from  The  George  Washington  Univer- 
sity— where  I  was  Senior  Research  Staff  Scientist  for  Law  and  Judicial  Policy  Stud- 
ies in  the  Center  for  Health  Policy  Research — to  head  a  technical  assistance  consor- 
tium for  courts,  the  Einstein  Institute,  in  the  areas  of  science  and  health  informa- 
tion and  techniques.  Our  projects  are  advised  by  prominent  judges  and  scientists. 
Our  mission  is  to  produce  objective,  even-handed,  balanced  videotapes,  bench  books, 
and  background  papers  to  help  the  courts  better  understand  the  scientific  evidence 
they  increasingly  are  called  upon  to  manage  in  civil  and  criminal  trials.  We  are  re- 
leasing next  week  a  video  film  and  supporting  guide  books  entitled  Science  in  the 
Court:  Finding  Your  Way  Through  Mass  Toxic  Tort  Cases.  We  will  release  later  this 
spring  a  manual  on  independent,  neutral  scientific  information  and  experts  for  the 
courts.  Our  primer  on  genetic  testing  for  forensic  and  civil  trial  use  is  nearing  com- 
pletion. 

In  attempting  to  make  science  information  accessible  and  usable  for  courts,  I  have 
monitored  the  junk  science  issue  over  the  past  decade.  The  Honesty  in  Evidence  Act, 
Mr.  Chairman,  also  addresses  a  different,  although  related  problem,  one  that  I  term 
the  "junk  witness"  controversy. 
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Is  There  a  Problem? 

Section  102  (b)  of  the  Honesty  in  Evidence  Act  impliedly  is  addressed  to  the  dual 
problems  of  invalid  scientific  evidence  and  unreliable  expert  witnesses.  We  have  un- 
dertaken several  original  surveys  of  iudges,  court-related  personnel,  and  other  ex- 
perts on  these  and  related  topics,  as  have  a  number  of  others.  I  have  operated  ap- 
proximately 50  conferences  and  workshops  for  federal  and  state  judges  on  these  is- 
sues in  the  past  five  years.  I  can  tell  you  that  a  lot  of  iudges  regard  the  iunk  witness 
phenomenon  as  a  genuine  problem,  one  that  gives  black  eyes  to  a  Judicial  Branch 
that  has  retained,  but  could  lose,  the  citizen's  fragile  confidence.  Many  experts 
worry  about  a  loss  of  confidence  in  the  justice  system. 

At  the  same  time,  it  is  not  possible  to  know  to  what  extent  the  Nation's  federal 
and  state  judges,  or  experts  and  citizens,  believe  that  junk  witnesses,  iunk  science 
or  a  syndrome  combined  of  each  pose  major  problems  for  the  courts.  Nor  whether 
the  enhancements  of  recent  years  to  provide  judicial  standards  for  screening  sci- 
entific evidence  pretrial  enjoy  judicial  confidence. 

The  Federal  Judicial  Center  surveyed  in  1992,  pre-Daubert,  335  federal  judges  in- 
quiring about  expert  witness  problems  in  their  then  most  recent  trials.  This  survey 
asked  for  expert  witness  problem  rankings.  It  is  awaiting  publication,  and  may  help 
the  Subcommittee. 

In  a  small,  random  sample  survey  of  state  court  Judges  I  directed  in  1992  for  a 
project  on  "Independent,  Neutral  Scientific  Information  and  Experts  for  the  State 
Courts"  supported  by  the  State  Justice  Institute,  we  found  that  a  startling  80%  re- 
ported presiding  in  a  products  liability  case  during  the  past  five  years.  The  principal 
problems  these  judges  faced  were  confiicting  evidence  produced  by  different  wit- 
nesses on  the  same  issue.  The  greatest  help  an  outside  agent  could  provide  the 
courts  were  standards  for  expertise  adopted  or  utilized  by  scientific  disciplines  from 
among  whom  expert  witnesses  routinely  testified  in  courts,  part  of  our  manual. 

In  a  mixed  sample  of  federal  and  state  judges  we  surveyed  with  respect  to  future 
expectations  for  case  management  for  the  November,  1994  National  Conference  on 
Mass  Torts,  respondents  expected  that  multiple  parties  and  their  evidence  will  in- 
creasingly be  reviewed  in  nonbinding  alternative  dispute  resolution  proceedings.  Lit- 
tle hope  was  expressed,  however,  that  expert  witness  involvement  would  do  any- 
thing but  increase.  Toxic  substance  litigation  was  predicted  to  increase  with  respect 
to  20  toxic  substances,  and  decrease  with  respect  to  only  5  substances.  And  among 
the  most  difficult  challenges  dealing  with  expert  witness  testimony,  slightly  more 
than  half  (53%)  of  106  judges  participating  in  the  survey  ranked  in  first  place  "as- 
sessing scientific  validity  in  the  foundation  of  expert  witness  testimony." 

The  existence  of  a  problem  was  addressed  by  the  Carnegie  Commission  on 
Science,  Technology  ana  Government  in  the  course  of  that  prestigious  body's  5  year 
study  of  the  courts.  The  Commission  published  in  its  1993  final  report  that  junk 
science  generally  was  not  a  problem  in  the  federal  courts,  but  that  the  increasing 
complexity  of  cases  being  adjudicated  warranted  assistance  with  scientific  evidence, 
concepts,  materials,  and  study  interpretation.  The  Carnegie  Commission's  work  was 
spurred  in  part  by  the  Federal  Courts  Study  Committee  that  in  1990  recommended 
additional  attention  to  science  in  the  courts.  Carnegie's  work  in  turned,  spurred  pro- 
duction by  the  Federal  Judicial  Center  a  few  weeks  ago  of  its  Reference  Manual  on 
Scientific  Evidence,  and,  the  Einstein  Institute's  continuing  work  menu. 

The  Carnegie  Commission's  focus  in  part  may  have  been  sensitized  by  a  book  pub- 
lished by  Peter  W.  Huber  in  1991  that  criticized  only  carefully  selected  decisions  ad- 
mitting scientific  evidence  in  several  tort  areas,  and  proclaimed  that  the  courts  rou- 
tinely admit  unsubstantiated  testimony.  The  book,  Gallileo's  Revenge:  Junk  Science 
in  the  Courtroom,  is  a  staple  in  the  tort  reform  literature.  It  was  countered  as  to 
method,  bias,  and  conclusions,  by  Kenneth  Chesebro,  plaintiffs'  counsel  in  the 
Daubert  case,  in  a  90  page  article  in  the  American  University  Law  Review  published 
in  Summer,  1993.  Still  the  label,  junk  science,  appears  to  have  stuck,  and  covers 
a  lot  of  issues  relating  to  causation  of  human  illnesses  from  various  environmental 
sources,  workplace  toxins,  faulty  products,  and  medical  negligence  under  the  pejo- 
rative label  or"liability  science." 

Arguably  the  most  thorough  survey  of  federal  and  state  courts  to  determine  per- 
ceptions of  expert  witness  problems  was  conducted  by  the  Louis  Harris  organization 
from  among  200  federal  and  800  state  court  judges  and  reported  in  1988.  A  later 
study  was  undertaken  with  respect  to  the  then  proposed  Civil  Justice  Reform  Act, 
but  the  1988  study  offers  a  good,  clear  view  of  both  federal  and  state  court  opmions 
about  expert  witness  problems  in  both  civil  and  criminal  contexts. 

The  Harris  Survey,  it  should  be  noted,  was  conducted  during  an  era  in  which  the 
junk  science  and  expert  witness  issues  were  being  brought  to  a  boiling  point— when 
mass  tort  caseloads,  lead  by  asbestos  litigation,   spiraled  sharply  upward;  when 
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products  liability  caseloads  were  expanding,  and  the  occasion  of  what  is  known  as 
the  second  crisis  in  medical  malpractice  insurance  following  a  ref)etition  in  litigation 
that  peaked  in  the  mid-1970's,  subsided,  and  escalated  agam  from  1985  to  1990. 

Harris  found  that  "Majorities  of  both  State  and  Federal  judges  say  that  they  ei- 
ther have  no  problems  or  not  many  problems  with  expert  witnesses.  However,  siz- 
able minorities  say  that  they  either  have  some  problems  or,  in  a  few  cases,  a  lot 
of  problems.  "  Harris  also  found: 

An  "overwhelming  majority"  do  not  believe  that  the  rules  relating  to  the 

qualifications  of  expert  witnesses  should  be  made  either  more  or  less  restrictive 
63%  of  state  judges  believed  that  state  court  rules  made  within  three  years 

prior  to  the  study's  conduct  had  cured  earlier  problem 

One  third  of  iudges  would  favor  greater  limits  on  expert  witness  qualifications 

and  subjects  about  which  thev  would  be  permitted  to  testify,  but  "substantial 

majorities  stand  in  opposition. ' 
Greater  use  of  scientific  panels  to  advise  courts  was  favored  by  53%  of  the 

federal  and  55%  of  the  state  judges 
76%  of  the  federal  iudges  ana  70%  of  the  state  judges  would  favor  increased 

use  of  court  appointed  expert  witnesses. 
With  additional  studies  conducted  with  respect  to  court-appointed  studies  since 
the  Harris  Survey  by  the  Federal  Judicial  Center,  and  the  finding  that  substantial 
majorities  favor  the  use  of  such  independent  witnesses  in  the  "right  case"  but  only 
20%  have  used  FRE  706  and  actually  made  an  appointment,  one  must  conclude  that 
if  a  general  scientific  expert  witness  problem  exists,  it  has  not  convincingly  been  es- 
tablished through  surveys. 

On  the  other  hand,  informal  conversation  with  judge  after  judge  has  revealed 
great  discomfort  with  the  expert  witness  industry.  Many  judges  are  concerned  not 
so  much  with  the  distortion  of  justice  actually  experienced  in  proceedings  through 
unsubstantiated  expert  testimony  as  the  appearance  that  any  opinion  can  be  pur- 
chased for  the  right  price.  Garish  advertisements  in  lawyer's  trade  magazines  vir- 
tually guarantee  finding  the  right  witness.  Judges  tell  me  that  they  are  also  both- 
ered by  expert  witnesses  employed  by  public  agencies,  such  as  the  medical  examiner 
or  state  crime  labs  in  criminal  cases,  and  corporations'  scientific  staff  in  civil  pro- 
ceedings. Whether  the  independence  of  entrepreneurial  experts  is  regarded  as  more 
or  less  compromised  than  paid  staff  is  not  known.  And  the  public  has  not  registered 
an  opinion,  but  it  is  not  known  to  what  extent  peak  events  such  as  the  O.J.  Simpson 
trial  and  the  public's  growing  interest  in  Court  TV  will  galvanize  an  opinion.  The 
courts  generally  have  enjoyed  the  institutional  confidence  of  the  populace,  a  con- 
fidence that  may  be  fragile  in  places  where  access  to  justice  is  "iffy." 

Judges  have  indicated  repeatedly  in  face-to-face  gatherings,  with  little  dissent, 
that  the  feature  that  bothers  them  most  about  hired  expert  witnesses  is  their 
unaccountability  to  any  agent  but  their  employing  counsel.  If  expert  testimony  is 
a  public  good,  as  many  judges  appear  to  believe,  a  way  should  be  found  to  register, 
certify,  license  or  otherwise  assure  accreditation  of  expert  witnesses  who  testify  in 
civil  and  criminal  trials.  These  sentiments  could  be  subjected  to  survey  analysis. 
With  or  without  such  additional  information,  the  Subcommittee  may  well  wish  to 
explore  such  steps.  A  group  of  amendments  can  be  proposed  with  respect  to  expert 
witness  accountability  lor  use  at  the  Subcommittee's  discretion. 

The  scientific  community  appears  to  have  an  opinion,  again  through  comments 
gathered  as  anecdotes,  and  may  not  be  representative.  Busy,  neutral,  independent 
scientists  generally  do  not  want  to  become  associated  with  parties'  litigation.  On  the 
other  hand,  they  want  to  help  the  courts  and  improve  the  quality  of  justice.  Thev 
are  comfortable  in  working  for  the  courts,  neutral-to-neutral,  and  frequently  will 
agree  to  do  so  for  little  more  than  carfare. 

Our  experience  with  independent,  scientific,  court-appointed  experts  is  limited, 
and  studies  of  their  use  are  thin.  The  Federal  Judicial  Center's  stuaies  are  the  most 
complete  available.  The  American  Association  for  the  Advancement  of  Science,  the 
umbrella  organization  uniting  scientific  societies  and  associations,  is  planning  a 
demonstration  to  supply  fecferal  courts  with  court-appointed  experts  witnesses 
drawn  from  member  scientific  societies.  It  may  be  readied  for  operation  this  year, 
1995. 

Einstein  Institute  is  planning  a  special  effort  with  respect  to  genetic  testing  evi- 
dence in  criminal  and  civil  proceedings.  A  call  to  scientists  attending  the  combined 
grantors/contractors  conference  conducted  in  November,  1994  by  the  Human  Ge- 
nome Project  yielded  84  self-nominated  candidates  for  assisting  courts  in  the  com- 
plexities of  genetics-related  cases.  We  plan  to  evaluate  and  train  them  this  summer. 
The  experiment  will  not  yield  good,  systematic  information  for  another  two  years, 
however.  And  we  shall  emphasize  another  feature  about  which  the  judiciary  infor- 
mally has  mixed  opinions:  the  use  of  non-party  experts  to  provide  science  back- 
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eround  briefings  for  juries,  to  enable  their  interpretation  of  the  evidence  in  aid  to 
their  weighing  such  evidence  in  the  course  of  a  following  trial. 

Observations  About  Section  102 

Informed  in  part  by  these  perspectives  and  experiences,  the  following  are  observa- 
tions about  Section  102,  the  Honesty  in  Evidence  Act.  Its  features  are  discussed 
with  aid  of  reference  to  current  law;  possible  impacts;  strengths;  weaknesses.  It 
would  be  useful  to  draft  an  exercise  simulating  the  application  of  section  102(b)  in 
order  to  illustrate  its  possible  operation  in  practice,  but  such  hypothetical  applica- 
tion was  not  undertaken  for  this  testimony. 

Section  102(h) 

Section  102(b)  Adequate  Basis  for  Opinion  is  the  principal  engine  of  the  Honesty 
is  Evidence  Act.  If  enacted  as  drafted,  it  could  result  in  a  180  degree  turn  in  the 
management  of  scientific  evidence  in  federal  courts.  By  inserting  into  the  evidence 
law  a  presumption  of  inadmissibility  of  expert  witness  opinions  based  upon  scientific 
evidence,  it  would  reverse  the  direction  of  evidence  jurisprudence  in  the  federal 
courts  enacted  in  the  federal  rules  in  the  mid-1970's,  P.L.  93-595  as  amended.  They 
presumed  admissibility,  with  appropriate  conditions  and  safeguards. 

The  FRE  have  been  built-upon  steadily  since  then,  especially  under  new  direc- 
tions for  judicial  screening  of  scientific  evidence  set  forth  a  in  mid- 1993  by  the  U.S. 
Supreme  Court  in  a  products  liability  case,  the  now  famous  Daubert  case.  In  addi- 
tion, the  Federal  Rules  of  Civil  Procedure  have  been  amended  to  improve  scientific 
evidence  management,  especially  Rule  26(a)  requiring  a  duty  for  early  disclosure 
and  information  exchange.  It  is  too  early  to  know  to  what  extent  courts  effectively 
have  implemented  Daubert  and  the  Rule  26  amendments.  But  efforts  exist  in  every 
district  and  circuit  to  familiarize  courts  with  their  standards,  requirements,  and 
concurrent  use. 

The  Daubert  Decision  and  Section  102(b) 

Daubert  v.  Merrill  Dow  Pharmaceuticals.  Inc.  113  S.  Ct.  2745  (1993)  is  a  key  fac- 
tor for  the  Subcommittee's  consideration  as  deliberation  of  section  102(b)  proceeds. 
Prior  to  1993,  very  severe  evidence  restrictions  were  posed  by  the  case  law  of  some 
circuits  in  civil  cases,  and  very  liberal  requirements  guided  others,  with  prominent 
conflicts  among  the  decisions  of  the  U.S.  circuit  courts,  especially  in  toxic  torts 
cases.  The  U.  S.  Supreme  Court  granted  certiorari  to  a  case  in  which  two  boys  who 
suffered  limb  reduction  deficits  before  birth  alleged  their  defects  were  caused  by  the 
morning  sickness  drug  Bendectin.  The  plaintiffs  proffered  for  introduction  into  evi- 
dence an  unpublished  study  by  an  epidemiologist  expert  witness  purporting  to  show 
that  Bendectin  did  cause  birth  defects.  Most  verdicts  had  favored  the  defendant 
company  in  Bendectin  litigation,  partly,  perhaps  largely,  upon  showings  of  scientific 
evidence  exonerating  the  drug's  role  in  birth  defects.  The  trial  judge  applied  the  sci- 
entific acceptance  rule  enunciated  in  U.S.  v.  Frye,  citation  omitted,  excluded  the  evi- 
dence, and  granted  summary  judgment  for  the  defendant.  An  appeal  to  the  9th  U.S. 
circuit  court  of  appeals  sustained  the  trial  judge's  ruling. 

With  an  astonishing  number  of  briefs  filed  Amicus  Curiae,  the  U.S.  Supreme 
Court  reversed  and  remanded,  setting  forth  four  standards  upon  which  judges  may 
make  findings  under  Rule  FRE  702.  These  standards  include  the  proposition  tested 
by  the  scientific  studies  asserted;  the  tests  used  and  their  error  rates;  the  peer  re- 
view status  of  the  proffered  evidence;  and  the  state  of  scientific  acceptance  or  lack 
thereof. 

The  decision  did  not  address  or  solve  all  the  issues,  especially  with  respect  to 
technical  or  medical,  as  opposed  to  scientific,  evidence.  But  it  provided  benchnriarks 
for  screening  scientific  evidence.  Those  benchmarks  were  applied  by  the  9th  Circuit 
in  the  remand  of  Daubert.  "The  trial  court's  decision  in  that  case  was  again  affirmed 
in  a  January  5,  1995  decision,  and  the  Wall  Street  Journal  editorially  pronounced 
that  junk  science  had  come  to  an  end. 

Judicial  Screening  Duties  Under  Daubert 

More  important  in  my  view  of  the  decision,  it  shifted  judicial  duty  away  from  pre- 
trial application  of  a  single  rule  and  into  original  and  direct  evidentiary  screening. 
It  established  a  judicial  duty  to  assure  the  scientific  validity  of  the  proffered  evi- 
dence, a  term  synonymous  with  scientific  reliability.  The  Supreme  Court  required 
that  trial  judges  must  look  beyond  a  conclusory  opinion,  and  assess  the  evidence's 
methodology.  This  was  indeed  a  major  step.  .      .      c^ 

Although  Daufecrt's  primary  decision  to  incorporate  into  and  supersede  the  rrye 
Rule  by  the  Federal  Rules  of  Evidence  (and  to  subordinate  it  as  one  of  the  four 
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screening  factors)  was  decided  by  a  unanimous  court,  Chief  Justice  Rehnquist  and 
Justice  Stevens  dissented  in  part  to  the  difficulty  that  establishing  judges  as  "arm- 
chair scientists"  might  pose  for  the  courts. 

Section  102(b)  and  Dauhert  Screening 

H.R.  lO's  Section  102(b)  has  been  described  informally  as  a  codification  and  statu- 
tory incorporation  of  Dauhert,  Mr.  Chairman,  but  a  dispassionate  assessment  must 
observe  that  it  goes  way  beyond  the  structuring  of  standards  for  assuring  the  reli- 
ability of  scientific  evidence  and  testimony  in  conduct  of  a  judge's  duty  to  screen  the 
evidence.  Section  102(b)  is  an  entirely  difterent  species  of  evidence  law  than  the  one 
currently  applied  by  the  federal  judiciary  in  the  management  of  federal  trials  ac- 
cording to  FRE  702,  and  its  other  provisions. 

Current  law  assumes  the  admissibility  of  evidence,  conditioned  by  relevance 
proofs,  exceptions,  balancing  tests,  and  other  safeguards. 

Section  102(b)  assumes  the  opposite.  Inadmissibility  is  the  safeguard,  admissibil- 
ity the  exception.  Dauhert  screening  duties  and  criteria  are  not  discarded.  But  they 
presumably  would  be  added  to  first  and  controlling  requirement  in  section  102(bXl) 
that  a  judge  finds  the  expert  witness  opinion  based  on  scientific  evidence  to  be 
"based  on  scientifically  valid  reasoning." 

Section  702,  current  law,  requires  any  party  to  advance  its  experts  witnesses  and 
requires  the  presiding  judge  to  qualify  tnem  to  testify,  by  opinion  or  otherwise,  if 
found  by  the  court  to  be  "qualified  by  experience,  training,  skills,  and  experience  to 
assist  the  trier  of  fact." 

As  proposed  in  H.R.  lO's  section  102,  the  standards  and  process  for  qualifying  an 
expert  witness  would  remain  unchanged,  but  that  witness's  testimony,  in  the  ab- 
sence of  prevailing  rebuttal,  would  be  excluded  from  a  party's  case. 

■Current  law,  including  the  important  refinements  added  by  the  U.S.  Supreme 
Court  in  its  Dauhert  decision,  emphasizes  scientific  methodology  relied  upon  by  an 
expert  witness  as  the  subject  for  pretrial  judicial  screening  inquiry.  Section  102  sets 
forth  the  scientific  reasoning  of  the  expert  witness  as  the  subject  for  pretrial  judicial 
screening  inquiry.  This  change  is  not  procedural  or  trivial;  it  is  a  quantum  trans- 
formation of  legal  philosophy  and  of  duties  imposed  upon  the  presiding  judge. 

Articulation  with  FRE  403;  Re-Codiflcation 

In  contrast,  Sec.  102(bK2)  appears  to  ratify  current  practice  guided  by  the  FRE. 
Judges  balance  the  probative  value  of  proffered  evidence  routinely  against  its  pro- 
pensity to  prejudice,  confuse  or  mislead  a  jury.  This  provision  appears  to  actually 
re-codify  current  law,  whereas  Sec.  102(bXl)  reverses  current  law  throu^ 
interposition  of  the  inadmissibility  presumption. 

Some  Procedural  Implications  and  Impacts 

Section  102  turns  off  the  scientific  evidence  faucet  by  introducing  into  the  federal 
rules  an  initial,  a  priori,  rebuttable  presumption  of  scientific  evidence's  inadmissihil- 
ity.  While  it  does  not  prevent  the  introduction  into  evidence  of  documentary  and  de- 
monstrative evidence  per  se,  the  proportion  of  such  evidence  introduced  without  an 
expert  witness  is  estimated  to  be  trivial.  Almost  all  scientific  evidence  would  be  in- 
admissible at  the  outset  of  all  litigation. 

Presumably  this  would  include  forensic  evidence  in  criminal  trials.  Clearly  it 
would  includ,e  evidence  adduced  in  intellectual  property  and  international  trade 
cases. 

The  policy  assumption  underpinning  this  provision  appears  to  be  that  expert  wit- 
ness opinion  based  upon  scientific  evidence  is  inherently  and  substantially,  if  not 
completely,  unreliable.  So  unreliable  as  to  endanger  the  administration  of  justice. 
A  corollary  of  this  assumption  is  that  expert  witness  opinions  are  sufficiently  dam- 
aging the  administration  of  justice  to  sucn  an  extent  that  an  extremely  strong  rem- 
edy is  needed  through  Congrcssionally-mandated  judicial  policy. 

This  evidence  policy  choice — section  102(b) — would  force  any  party  seeking  to  in- 
troduce scientific  evidence  in  any  criminal  or  civil  proceeding  to  rebut  and  overcome 
the  evidence  law's  presumption  of  inadmissibility. 

Section  102  could  remove  evidence  and  expert  witness  stipulation  as  a  party  op- 
tion by  automatically  ruling  out  all  testimony.  The  body  of  Section  102  provides  the 
anvil  for  the  exclusion  of  scientific  evidence;  section  102(bXl)  provides  the  hammer. 

Section  702  in  current  law,  requires  any  party  to  advance  any  expert  witness  and 
the  court  must  then  qualify  that  witness  as  fit  to  testify  by  opinion  or  otherwise 
if  found  by  the  court  to  be  "qualified  by  experience,  training,  skills,  and  experience 
to  assist  the  trier  of  fact"  As  proposed  in  H.R.  lO's  section  102,  the  standards  and 
processes  for  qualifying  an  expert  witness  would  remain  unchanged,  but  that  wit- 
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ness,  whether  street  chemist  or  Nobel  laureate,  in  the  absence  of  prevailing  rebut- 
tal, would  be  excluded  from  a  party's  case. 

Section  102's  policy  is  enforced  by  the  presiding  judge.  The  judge  must  determine 
whether  a  party  has  carried  its  burden,  has  successfully  rebutted  the  presumption 
of  inadmissibility  by  proving  the  scientific  reliability  of  the  expert  witness's  prof- 
fered testimony,  and  must  rule  on  a  motion  for  admissibility.  Unless  specifically 
found  to  be  admissible,  every  witness  in  every  case  would  be  barred  by  operation 
of  law  from  testifying. 

Moreover,  additional  law,  adduced  either  by  Congress  or  the  Supreme  Court, 
could  be  required  to  aid  a  trial  judge's  search  of  each  experts'  scientific  reasoning 
capability  in  order  to  find  it  scientifically  reliable  or  unreliable. 

From  a  procedural  perspective,  in  order  to  rebut  the  presumption  of  inadmissibil- 
ity, the  party  wishing  to  introduce  scientific  evidence  would  introduce  a  motion,  and, 
if  not  granted  through  the  papers,  move  for  a  hearing.  It  is  likely  that  no  written 
motion  and  its  supporting  affidavits  and  exhibits  would  suffice,  however.  Because 
objections  would  be  lodged  without  limit  against  a  judge  who  failed  to  examine  an 
expert  witness  directly  Tor  her  or  his  "scientific  reasoning."  How  can  a  judge  make 
findings  about  scientific  reasoning  in  the  absence  of  such  direct  examination.  The 
court  could  propound  interrogatories  to  witnesses.  This  would  require  federal  and 
local  rules  to  determine  what  form  and  what  Questions  are  to  be  asked  uniformly 
and  with  respect  to  specific  case  types,  contoured  to  a  specific  case.  The  expert  hours 
spent  in  answering  the  judicial  take-home  exam  could  be  legion.  Substantial  sat- 
ellite litigation  also  can  be  envisioned. 

Thus  a  hearing  would  likely  be  requested  in  every  case  with  respect  to  every  ex- 
pert witness  for  the  purpose  of  the  "scientific  reasoning"  inquiry.  Of  course,  the 
hearings  could  be  consolidated,  but  every  witness  may  be  required  to  be  present  for 
examination  or  be  disqualified  from  testifying. 

Other  Possible  Impacts  of  Section  102(b) 

What  impact  could  or  might  section  102(b)  have  on  the  courts,  the  parties,  and 
the  expert  witness  industry?  Aware  that  forecasting  for  small  changes  can  harbor 
unanticipated  monumental  consequences,  and  that  expected  quantum  leaps  can 
turn  out  to  merely  be  pebbles  in  our  shoes,  some  conjectures  can  be  made  more  con- 
fidently than  others.  I  believe  the  committee  might  wish  to  consider  the  following 
impact  categories:  (1)  what  section  102  requires  of  the  adjudicator,  the  presiding 
juoge,  (2)  what  impact  section  102  may  have  upon  the  federal  courts  as  an  institu- 
tion; (3)  what  impact  section  102  could  have  upon  would  have  upon  the  parties. 

Impact  Upon  the  Adjudicator,  the  Presiding  Judge 

Escalating  Powers 

By  the  very  shift  of  control  over  expert  witness  testimony  of  the  proposed  section 
102,  presiding  federal  judges  might  be  handed  unprecedented  powers  over  the  con- 
tent and  direction  of  cases.  As  an  evidence  gatekeeper,  each  judge  would  have  vir- 
tually unlimited  discretion  to  open  his  or  her  particular  gate  in  each  case  to  a  trick- 
le or  a  torrent  of  evidence.  In  American  jurisprudence,  significant  deference  is  grant- 
ed evidentiary  rulings  made  by  the  trial  judge.  With  an  madmissibility  presumption 
and  rebuttal  procedure  reinforced  by  a  finding  of  witness  reasoning  invalidity,  that 
deference  could  become  an  absolute  license. 
Shift  Toward  Inquisitorial  Proceedings,  Away  From  the  Adversarial  System 

In  some  respects  the  proposed  evidence  regime  could  result  in  a  major  pre-trial 
of  the  case  prior  to  its  going  to  trial.  In  some  respects,  the  inadmissibility  presump- 
tion, reinforced  by  the  judicial  reasoning  examination,  garnished  by  a  Daubert  as- 
sessment, could  be  a  searching  review  of  the  substantive  foundation  of  a  case. 
Judges  may  conduct  proceedings  less  in  form  and  nature  than  the  proceedings  cus- 
tomarily guiding  the  current  adversarial  approach  to  dispute  resolution,  more  in  the 
inquisitorial  form.  If  so,  section  102  might  bridge  and  merge  the  current  division 
of  litigation  labor,  wherein  the  law  is  applied  by  the  judge,  the  jury  weights  and 
determines  the  facts,  and  the  parties  put  on  the  case  and  bear  their  respective  bur- 
dens in  proving  it.  Case  management  for  the  court  might  tend  to  become  case  con- 
duct. 
Many  More  Pretrial  Hearings,  Costs 

Whereas  evidentiary  hearings  pretrial  are  currently  appropriate  in  some  cases 
when  moved  by  the  parties,  the  inadmissibility  presumption  virtually  guarantees  a 
hearing  for  every  witness  in  every  case.  These  pretrial  hearings  are  shouldered  by 
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the  parties,  but  the  inquiries  prompted  by  section  102  would  require  that  the  presid- 
ing judge  take  responsibility  for  arranging  and  directing  the  hearing,  especially  as 
concern  expert  witness  "reasoning"  examinations.  The  required  law  clerk  and  ad- 
ministrative support,  judge  time,  and  judicial  resources  could  be  large,  although  a 
formal  impact  assessment  is  required  for  a  useful  estimate  of  caseload  and  budg- 
etary burcfen. 

Specialized  Quasi-Judicial  Personnel 

Doubtful  that  the  prospect  of  section  102's  impact  upon  judges  would  be  wel- 
comed, the  demand  lor  appointment  of  special  "evidence"  masters  might  soon  be 
heard.  This  development  might  be  viewed  hospitably  or  with  hostility,  but  the  finan- 
cial costs  could  mount  quickly  when  universal  application  of  the  rule  and  procedure 
would  be  assure  by  operation  of  law. 

Possible  Advantage:  Case  Reduction 

Caseloads  could  be  reduced  in  civil  litigation:  if  evidence  is  inadmissible  then  a 
summary  judgment  motion  must  be  granted  for  the  defense  on  the  basis  that  no 
genuine  issue  of  fact  can  be  proved.  This  would  keep  junk  evidence  and  witnesses 
out  of  the  courts.  It  would  also  could  block  truly  meritorious  parties'  causes  of  ac- 
tion. 

Cases  could  be  thrown  out  routinely  in  criminal  trials  as  judges  find  that  other- 
wise qualified  evidence  technicians  who  are  not  professors  or  oench  scientists  cannot 
explain  the  scientific  foundation  of  their  fingerprints  or  drug  assays  or  breathalyzer 
tests  from  a  scientific  reasoning  perspective.  Or  for  that  matter,  from  the  published 
scientific  research. 

Crime  Improvement  Frustration 

Related  to  case  reduction,  objectives  of  Congress'  multiple  efforts  to  reduce  crime 
could  severely  be  frustrated.  The  criminal  defense  bar  would  have  incentives  to  chal- 
lenge every  piece  of  evidence  in  every  case,  creating  a  jumble  at  best,  an  impen- 
etrable logjam  in  some  courts. 

Expert  Witness  Resource  Reduction;  Contingent  Fee  Prohibition 

The  proposed  legislation,  Mr.  Chairman,  could  reduce  the  size,  volume,  and  econ- 
omy of  the  exp>ert  witness  industry.  Presumed  inadmissibility  may  well  turn  some 
grofessional  expert  witnesses  toward  what  some  think  may  be  more  honest  pursuits, 
ut  it  also  could  dry  up  a  source  important  to  evidence  in  criminal  cases  justilVing 
acquittal;  and  in  civil  cases  where  the  plaintiff  is  not  affluent.  Court-appointed  ex- 
pert neutrals  would  have  no  incentive  to  perform  their  public  services.  At  the  same 
time,  I  am  under  the  impression  from  information  provided  by  knowledgeable 
judges,  but  uninformed  by  empirical  study,  that  contingent  fees  for  expert  witnesses 
are  not  common.  And  they  tend  to  be  effected  under  tne  table,  disguised  as  yearly 
bonuses,  gifi-s,  or  higher  than  usual  rates  in  subsequent  cases. 

Forum  Shopping;  Satellite  Litigation 

It  is  possible  that  failure  to  have  expert  witness  opinions  admitted  in  federal 
courts  applying  the  federal  rules  could  promote  filing  in  state  courts,  as  pendant  ju- 
risdiction cases  in  applying  the  most  favorable  evidence  law  where  jurisdiction  is 
conferred  by  28  U.S.C.  1332,  the  statute  governing  diversity  of  citizenship.  It  has 
hard  to  believe  that  the  bar  will  accept  the  strictures  imposed  by  section  102  easily. 
Appeals  and  satellite  litigation  may  be  exjxjcted. 

Loss  of  Assistance  to  the  Trier  of  Fact 

Mr.  Chairman,  the  difference  between  the  complex  litigation  and  prosecution  of 
the  current  era  from  the  garden-variety  litigation  or  prosecution  of  even  a  decade 
ago  is  the  thousands  of  scientific  studies  marshalled  to  prove  a  party's  case.  Tens 
01  thousands  of  studies  of  every  description,  subject,  and  result  are  produced — some 
published,  some  not.  Novel  scientific  information  i^-nd  the  technologies  derived  from 
them  were  once  uncommon.  Today,  with  the  information  superhighway  connecting 
400,000  scientists  and  an  expected  doubling  next  year,  we  are  experiencing  an  infi- 
nite expansion  of  scientific  studies.  Discoveries  are  announced  every  day — from- 
treatments  for  sickle  cell  anemia  to  the  health  efiects  of  dioxin  to  the  genetic  causes 
of  fat  and  cancer  and  learning  disabilities  and  violent  behavior. 

Some  are  scientifically  reliable,  that  is  are  validated  by  accepted  procedures,  and 
others  are  not.  But  studies  and  research  can  be  objectively  assessed  for  their  reli- 
ability, for  their  strengths,  weaknesses,  and  for  their  power,  that  is  ability  to  con- 
vince. Using  Dauhert  standards  can  help  presiding  judges.  They  provide  a  check-list 
for  judicial  findings.  But  courts  could  be  lost  witnout  expert  witness  participation 
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in  the  process.  They  are  the  funnels  and  organizers  of  research  outpouring  of  the 
scientific  and  technical  establishments  that  fuel  our  economy  and  inform  our  society. 
We  have  considered  putting  courts  on-line  with  scientific  databases  and  have  re- 
peatedly been  told  by  our  judicial  advisors  that  courts  lack  the  work  force  to  review 
studies. 

The  issue  recently  has  arisen  with  respect  to  medical  practice  guidelines  issued 
by  a  federal  agency.  The  agency  cited  in  excess  of  10,000  journal  articles  as  the 
probable  universe  of  its  search  for  the  best  methods  to  control  post-operative  pain. 
Expert  witnesses  are  absolutely  essential  to  the  sifting  and  pruning  necessary  to 
malce  the  scientific  literature  comprehendible  even  in  this  rather  narrow  matter. 

Does  this  mean  that  the  junk  witness  problem  is  a  ghost?  No,  it  does  not,  but 
it  is  difficult  to  know  how  much  the  appearance  of  a  problem  and  its  reality  are 
congruent. 

Now  the  courts  are  authorized  to  appoint  their  own  witnesses.  They  tend  not  to 
do  so.  They  fear  that  the  court's  witnesses  will  be  accorded  special  weight  by  juries, 
and  thereby  tilt  the  playing  field.  The  Federal  Judicial  Center  reports  that  over  80% 
of  judges  they  surveyed  supported  the  concept  of  court-appointed  experts,  but  that 
only  one  if  five,  20%,  used  the  procedure  set  forth  in  FRE  706  at  least  in  one  case. 
Here,  better  methods  for  recruiting  and  deploying  court-appointed  witnesses  could 
help  the  courts  greatly. 

A  Return  to  the  Scientiftcally  Valid  Reasoning  Standard 

Reasoning  processes  are  the  software  of  the  scientific  process,  while  published 
studies  are  its  hardware.  Study  design  follows  an  accepted  pattern.  It  can  objec- 
tively be  assessed.  But  the  mental  processes  leading  to  it  may  not  even  be  apparent 
to  the  scientist,  because  there  is  a  lot  of  informed  intuition  in  study  design  and  con- 
duct, intuition  that  may  be  documented,  but  courts  of  law  are  not  equipped  to  do 
so  even  if  it  were  desirable  to  do  so.  Reasoning  may  go  into  study  design  and 
produce  scientific  facts.  Or  accidental  findings  may  be  discovered  by  a  reasoning 
mind.  In  either  case,  the  reported  research  is  what  counts.  The  court  consumes  the 
cake  baked  by  science,  not  the  recipe  originally  created  by  the  cook.  Scientific  re- 
search is  hem  up  to  scrutiny  by  its  data  and  by  its  replication,  and  most  of  all,  by 
its  survival  when  challenged  by  subsequent  researchers. 

Conclusion 

The  Einstein  Institute's  name  was  chosen,  Mr.  Chairman,  after  a  long  search  to 
commemorate  a  tradition  of  scientific  excellence,  neutrality,  and  integrity  respected 
by  America's  federal  and  state  judiciary.  Einstein  believed  that  the  intuitive  mental 
processes  and  psychological  drives  of  scientific  inquiry  were  subjective  and  in  many 
cases  biased  by  the  very  questions  the  scientist  sought  to  ask.  The  products  of  ex- 
periments and  studies  on  the  other  hand,  tend  to  be  objective,  with  biased  culled 
out  in  adeouate  procedures  and  peer-review  critiques.  Should  the  Subcommittee  re- 
port favorably  section  102,  I  respectfully  recommend  that  it  feature  judicial  review 
contoured  to  the  scientific  product  presented  in  evidence,  and  not  mire  in  the  courts 
in  examination  of  scientists'  subjective  side. 

Thank  you  for  the  opportunity  to  share  these  thoughts  with  you  about  the  impor- 
tant legislation  now  before  the  Subcommittee. 

Mr.  MOORHEAD.  Thank  you,  Doctor. 
Mr.  Charrow. 

STATEMENT  OF  ROBERT  P.  CHARROW,  ESQ.,  CROWELL  & 

MORING 

Mr.  Charrow.  Thank  you  very  much,  Mr.  Chairman,  members 
of  the  subcommittee.  It's  an  honor  to  be  appearing  here  today  to 
be  discussing  with  you  the  issues  posed  by  section  102  of  H.R.  10, 
which  seeks  to  amend  the  Federal  Rules  of  Evidence,  rule  702. 

I'm  going  to  address  just  a  few  issues  and  I'd  like  to  discuss 
those  with  the  subcommittee  because  I  think  they  go  to  the  core 
of  what  the  debate  is  about.  This  is  a  complex  debate.  It  involves 
complex  issues.  It  involves,  after  all,  law  and  science,  neither  of 
which  is  simple.  It  involves  the  intersection  of  the  two  disciphnes, 
which  some  commentators  have  likened  to  a  shotgun  wedding,  a 
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marriage  born  more  out  of  necessity  than  out  of  love.  They  are  dif- 
ferent disciplines,  and  they  operate  differently.  I  think  that  the 
committee's  amendment  takes  that  into  account.  It  recognizes  how 
science  operates  and  merely  requires  that  the  courts  ask  scientists, 
when  they  are  testifying  as  to  opinions,  to  follow  the  same  stand- 
ard that  tney  would  follow  at  professional  meetings. 

The  first  point  I  think  is  self-evident.  Science  is  complicated.  I 
deal  with  it  every  day  in  my  practice,  and  I'm  trained  as  a  sci- 
entist, and  sometimes  I'll  sit  down  and  I'll  be  listening  to  a  sci- 
entist talk  to  me  and  I'll  say,  "Is  that  English?" 

Because  science  is  so  complicated,  the  courts  and  others  use  ex- 
perts, but  the  purpose  of  an  expert  witness  in  our  Federal  system 
is  very  limited.  The  purpose  is  to  assist  the  trier  of  fact,  to  help 
the  trier  of  fact,  whether  the  trier  is  a  judge  or  a  jury,  understand 
what's  going  on.  I  like  to  view  it  as  transforming  the  courtroom 
into  a  classroom.  That's  what  the  expert  testimony  ought  to  be 
about.  The  question  is:  How  well  are  the  experts  serving  that  func- 
tion? Are  they  hired  guns  or  are  they  really  teachers? 

Right  before  I  came  here  to  testify,  my  monthly  issue  of  the  Cali- 
fornia Lawyer  arrived,  and  I  iust  went  into  the  back  of  it  in  a  sec- 
tion called  'Marketplace,"  and  we  have  pages  devoted  to  expert  wit- 
nesses selling  their  wares.  So  there  is,  in  fact,  an  industry  in  ex- 
pert witnesses.  I  don't  think  all  of  these  folks  are  really  teachers. 
The  interesting  thing  is  that  the  expert  section  starts  right  next  to 
an  ad  for  Swiss  bank  accounts. 

[Laugh  ter.l 

Mr.  Charrow.  Mr.  Chairman,  the  third  point  that  I'd  like  to 
make  with  the  subcommittee  is  that  while  there  are  benefits,  in- 
deed, real  benefits,  associated  with  expert  testimony,  there  are  also 
basic  and  fundamental  dangers,  and  those  dangers  are  actually 
built  into  the  Federal  Rules  of  Evidence. 

First  of  all,  we  give  experts  wide  latitude  in  testifying.  The  rules 
that  apply  to  ordinary  lay  witnesses,  don't  apply  to  experts.  We  re- 
quire that  lay  witnesses  testify  based  on  firsthand  knowledge.  That 
doesn't  apply  to  experts.  We  require  that  lay  witnesses  not  testify 
about  most  forms  of  hearsay.  That  doesn't  apply  to  expert  wit- 
nesses. We  require  that  lay  witnesses  not  answer  hypothetical 
questions.  That  doesn't  apply  to  expert  witnesses.  And  hypothetical 
questions,  as  a  litigator,  I  can  tell  you  can  be  very  pernicious. 

There  was  a  famous  study — and  I'll  share  it  with  you — done  by 
Dr.  Elizabeth  Loftus  of  the  University  of  Washington  a  number  of 
years  ago  in  which  she  showed  subjects  videotapes  of  a  white  auto- 
mobile driving  along  a  country  road,  and  she  asked  them  after  they 
viewed  the  videotape,  "how  fast  was  the  white  car  going  when  it 
passed  the  barn  along  the  country  road?"  And  people  wrote  down 
their  estimates  of  speed.  A  week  later  the  subjects  came  back  and 
were  asked  a  bunch  of  questions  about  the  videotape.  One  of  the 
questions  was,  "Was  there  a  barn?"  Many  of  the  people  who  heard 
that  question  said  yes.  In  fact,  there  was  no  bam  in  the  videotape 
at  all,  but  they  had  heard  the  question  that  had  the  word  "bam" 
embedded  in  it,  and  a  week  later  when  they  came  back,  they 
thought  there  was  a  barn  in  the  videotape. 

So  the  hypothetical  question  which  embeds  information  can  be 
very  dangerous,  but  experts  are  permitted  to  answer  hypothetical 
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question.  Of  course,  experts  are  permitted  to  give  an  ultimate  opin- 
ion, the  ultimate  opinion  the  jury  has  to  resolve:  Was  the  doctor 
negligent?  Did  this  chemical  cause  this  disease? 

Now  we  do  know,  counterbalancing  these  dangers,  there  is  sup- 
posedly one  safeguard  built  into  the  evidence  code  and  our  system 
of  justice,  and  that's  cross-examination.  But  is  cross-examination 
all  that  effective?  Remember,  why  is  the  expert  there?  The  expert 
is  there  because  this  is  stuff  that  the  average  juror — and,  indeed, 
the  average  attorney — doesn't  understand.  So  its  unlikely  that  the 
average  juror  is  going  to  comprehend  weaknesses  in  the  expert's 
testimony  that  are  brought  out  during  cross-examination. 

Also,  in  a  very  sobering  study  conducted  by  Dr.  Molly  Treadway 
Johnson,  now  with  the  Federal  Judicial  Center,  which  she  did  in 
Baltimore,  she  wanted  to  see  how  well  expert  testimony  can  really 
help  jurors  understand  epidemiology.  She  took  25  subjects  who 
were  jurors  in  Baltimore,  showed  them  some  very  simple  epidemio- 
logical tables,  and  asked  them  to  answer  four  questions.  Of  the  25 
suDJects  tested,  8  percent  got  all  four  of  the  questions  correct — fair- 
ly low. 

She  then  did  another  study  with  jurors  from  the  same  court.  She 
showed  the  videotape  of  a  scientist  explaining  epidemiology  with 
concrete  examples.  She  then  gave  these  jurors  the  same  tables,  and 
she  then  asked  them  the  same  four  questions.  Remember,  in  the 
first  group,  8  percent  got  all  four  questions  right;  the  second  group, 
which  had  education,  7  percent  got  all  four  right. 

In  her  assessment  of  the  ability  of  lay  jurors  to  comprehend  com- 
plex epidemiological  testimony  she  held  not  great.  Therefore,  cross 
examination  of  expert  testimony  is  not  likely  to  be  all  that  effec- 
tive. 

Now,  as  has  been  pointed  out,  the  U.S.  Supreme  Court  in  June 
1993  went  a  long  way  toward  helping  to  bring  some  sanity  back 
into  the  expert  process.  The  Court  opinion  in  Daubert  did  a  number 
of  things.  Most  importantly,  it  instructed  trial  judges  that  it  is 
their  job  to  act  as  gatekeepers,  to  sift  out  the  good  science  from  the 
pseudo  junk  science.  Heretofore,  judges,  many  judges,  were  not 
doing  that.  They  operated  under  the  let-it-all-in  philosophy  and  let 
the  juror  and  jurors  sort  it  out  for  themselves.  The  Court  said  that 
is  no  longer  going  to  pertain  in  the  Federal  courts. 

Second^  the  Court  held  that  before  scientific  evidence  could  be 
admitted,  the  opinion — must  be  based  on  valid  scientific  reasoning, 
and  that  is  right  in  the  Daubert  opinion.  That's  precisely  what  this 
bill  does.  It  requires  that  the  opinion  be  based  on  valid  scientific 
reasoning.  It  doesn't  require  one  to  get  into  the  minds  of  the  expert 
witnesses. 

There  is  a  way  to  ascertain  whether  an  opinion  is  based  on  valid 
scientific  reasoning.  For  example,  suppose  that  an  expert  epi- 
demiologist is  testifying  in  a  case  about  a  study  that  he  performed 
or  she  performed,  and  the  expert  says,  well,  there  is  a  statistically 
significant  association  between  chemical  A  and  disease  B;  there- 
fore, in  my  opinion— here's  the  ultimate  opinion,  a  fact— therefore, 
in  my  opinion,  chemical  A  causes  disease  B. 

The  study  the  epidemiologist  undertook  is  scientifically  valid, 
let's  assume.  Let's  assume  it  was  perfectly  performed.  Let's  even 
assume  it  was  published  in  a  peer  review  journal.  The  study  is 
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flawless,  hypothetically.  However,  would  any  epidemiologist  take 
the  data  from  that  study  and  draw  the  ultimate  conclusion?  No. 
You  need  lots  of  studies,  not  just  one,  before  drawing  a  causal  rela- 
tionship in  epidemiology. 

There  are  also  a  variety  of  other  criteria  that  must  be  met.  These 
are  usually  referred  to  as  Hill  criteria.  So,  in  short,  while  the  data 
and  techniques  that  the  scientists  used  were  perfectly  valid,  the  ul- 
timate conclusion  drawn  was  not  based  on  valid  scientific  reason- 
ing, and  no  scientist  in  theory  should  draw  that  conclusion  based 
on  those  data.  That's  what  we're  talking  about — ^bringing  common 
sense  back  into  the  judicial  process. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Charrow  follows:] 

Prepared  Statement  of  Robert  P.  Charrow,  Esq.,  Crowell  &  Moring 

Mr.  Chairman  and  members  of  the  subcommittee:  At  the  turn  of  the  century, 
Judge  Learned  Hand  raised  a  question  that  goes  to  the  heart  of  this  hearing: 

No  one  will  deny  that  the  law  should  in  some  way  effectively  use  expert 
knowledge  wherever  it  will  aid  in  settling  disputes.  The  only  question  is  as 
to  how  it  can  do  so  best.  [Learned  Hand,  Historical  and  Practical  Consider- 
ations Regarding  Expert  Testimony,  15  Harv.  L.  Rev.  40,  40  (1902).] 

I  am  honored  at  being  asked  to  share  with  this  subcommittee  my  thoughts  on  sci- 
entific evidence,  in  general,  and  the  provision  in  H.R.  10  (The  Common  Sense  Legal 
Reforms  Act)  which  would  amend  the  Federal  Rules  of  Evidence  to  require,  among 
other  things,  that  expert  scientific  opinions  be  based  on  "scientifically  valid  reason- 
ing." This  is  not  a  Republican  issue  and  it  is  not  a  Democrat  issue;  it  is  not  a  plain- 
tins'  issue  nor  is  it  a  defendants'  issue.  Rather,  it  is  an  issue  that  goes  to  the  core 
of  rational  decision-making  in  our  courts  and  to  the  integrity  of  our  judicial  process. 
For  over  20  years,  I  have  been  deeply  interested  in  the  intersection  of  law  and 
science — two  disparate  disciplines.  The  relationship  between  science  and  the  law 
has  been  likenea  to  a  shotgun  wedding — a  marriage  born  of  necessity  rather  than 
of  love.  See  Devra  Lee  Davis,  The  Shotgun  Wedding  of  Science  and  Law:  Risk  As- 
sessment and  Judicial  Review,  10  COLUM.  J.  Envtl.  L.  67  (1985);  William  Ruckels- 
haus.  Science.  Risk  and  Public  Policy,  221  SCIENCE  1025  (1983)  (science  and  the  law 
are  uneasy  partners).  Given  the  basic  differences  in  the  two  disciplines,  scientists 
have  been  striving  to  understand  better  the  peculiarities  of  the  legal  system  and 
lawyers  have  been  struggling,  frequently  in  vain,  to  comprehend  the  intricacies  of 
science.  The  courts  and  legislatures,  both  at  the  federal  and  state  levels,  have  been 
thrust  into  the  middle  and  have  been  asked  to  serve  as  marriage  counselors. 

A  rational  system  of  dispute  resolution  should  among  things  ensure  that  govern- 
mental organs — including  the  courts — do  not  ordain  laws  of  science  that  are  incon- 
sistent with  those  held  by  the  scientific  community.  In  that  regard,  I  am  reminded 
of  Indiana  General  Assembly  House  Bill  No  246.  That  bill,  introduced  in  1897, 
would  have  made  the  irrational  number  U  (3.14.  .  .)  equal  to  4.0.  The  bill  actually 
passed  the  house  and  had  the  strong  support  of  both  the  state  superintendent  of 
public  instruction  and,  as  I  understand  it,  the  vast  majority  of  8th  grade  students 
throughout  the  state.  Thankfully,  it  failed  to  pass  the  state  senate.  See  Robert  C. 
James,  UNIVERSITY  MATHEMATICS  131  (1963). 

It  used  to  be  that  issues  of  science  only  surfaced  in  court  where  the  case  involved 
a  patent  dispute  or  some  novel  technique  for  ascertaining  identity  or  truth,  e.g., 
polygraphs,  HI^A  testing,  nuclear  activation  analysis,  voice  printing  and  the  like. 
That  is  no  longer  the  case.  Trials  involving  issues  of  pure  science  are  fast  becoming 
the  rule  rather  than  the  exception.  As  more  and  more  cases  involving  questions  of 
science  wend  their  way  through  our  courts,  judges  and  juries  are  being  placed  in 
the  unenviable  position  of  having  to  arbitrate  disagreements  over  complex  issues, 
many  of  which  have  divided  the  scientific  community.  While  this  may  be  a  natural 
and  unavoidable  consequence  of  the  technological  revolution,  it  is  not  without  peril. 
Before  a  judge  or  a  jury  can  render  a  reasoned  decision,  each  must  be  able  to  com- 
prehend the  underlying  science.  In  theory,  the  expert  witness  ought  to  help  this 
firocess  along.  After  all,  the  function  of  the  expert  witness  is  to  "assist  the  trier  of 
act."  Information  which  needlessly  confuses  jurors  or  judges  is  an  impediment  to 
reasoned  decision-making  and  should  not  be  admitted. 
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In  crafting  rules  of  evidence,  we  must  be  ever  mindful  that  we  are  not  operating 
in  a  vacuum.  Those  rules  affect  the  litigants,  the  lawyers,  the  judges  and  most  sig- 
nificantly, the  jurors.  The  expert  testimony  is  there  to  assist  the  jurors  understand 
matters  that  are  beyond  their  common  experience  or  knowledge.  However,  expert 
testimony  is  not  necessary  if  it  amounts  to  little  more  than  speculation.  The  average 
juror  can  speculate  on  his  or  her  own. 

Expert  testimony  is  extraordinarily  powerful.  It  can,  and  frequently  does,  influ- 
ence decision-making  far  more  than  lay  testimony.  Dr.  Michael  Saks  at  the  Univer- 
sity of  Iowa  Law  Scnool  reports  that  m  one  survey,  70%  of  respondents  polled  be- 
lieved that  juries  found  scientific  evidence  more  credible  than  lay  evidence.  How- 
ever, many  of  the  safeguards  that  traditionally  pertain  to  lay  witnesses  simply  do 
not  apply  to  experts.  Experts  are  free  to  render  opinions  not  based  on  firsthand 
knowledge.  They  can  testify  about  otherwise  inadmissible  hearsay  (see  Fed.  R.  Evid. 
703  and  803(18))  and  can  respond  to  hypothetical  questions.  See  Fed.  R.  Evid.  702, 
703,  and  705.  Most  significantly,  of  course,  experts  can  testify  about  ultimate  issues 
of  fact  to  be  decided  by  the  jury.  For  example,  experts  are  permitted  to  testify  that 
a  product  caused  a  particular  harm,  that  a  chemical  caused  a  specific  ailment  and 
that  a  given  piece  ol  machinery  was  defectively  designed. 

It  is  precisely  because  experts  are  afforded  this  wide  latitude  and  can  have  such 
a  powerful  impact  on  the  jury,  that  we  must  take  care  to  ensure  that  expert  testi- 
mony actually  serves  its  legitimate  function — to  assist  the  trier  of  fact.  Unfortu- 
nately, many  of  the  protections — such  as  cross  examination — that  we  rely  upon  to 
ferret  out  the  truth  may  not  be  effective  when  applied  to  experts.  Effective  cross  ex- 
amination presupposes  that  the  jury  will  be  able  to  understand  the  testimony  and 
thus  appreciate  tne  weaknesses  made  evident  during  cross  examination.  There  is  no 
such  presupposition  in  the  context  of  expert  testimony.  To  the  contrary,  the  very 
reason  for  permitting  expert  testimony  in  the  first  place  suggests  that  lay  fact  find- 
ers may  not  be  able  to  lully  comprehend  and  evaluate  the  testimony  before  them. 
The  intricacies  of  the  Second  Law  of  Thermodynamics,  the  limitations  of  a  Poisson 

{)robability  mass  function,  or  the  workings  of  the  human  immune  system  at  the  mo- 
ecular  level  are  not  likely  to  be  intuitively  obvious  to  the  average  layman  or  for 
that  matter,  even  to  scientists  not  trained  in  the  specific  discipline  involved.  The 
years  of  education  and  training  necessary  to  understand  these  subjects  cannot  be 
compressed  into  a  one  day,  one  week  or  even  one  month. 

A  study  performed  by  Dr.  Molly  Treadway  Johnson,  now  of  the  Federal  Judicial 
Center,  paints  a  sobering  picture.  Dr.  Johnson  designed  her  study  to  ascertain  the 
extent  to  which  expert  testimony  actually  "assists  the  trier  of  fact"  in  better  under- 
standing epidemiological  information.  Dr.  Johnson's  study  is  particularly  apropos 
because  epidemiology  has  become  the  linchpin  of  many  personal  injury  actions 
where  a  plaintiff  alleges  that  exposure  to  a  particular  chemical  or  use  of  a  particular 
drug  caused  a  specific  ailment. 

In  her  first  experiment.  Dr.  Johnson  recruited  25  individuals  who  had  been  called 
for  jury  duty  in  Baltimore  City  Circuit  Court.  These  individuals  were  given  sim- 
plified tables  summarizing  the  results  of  two  epidemiological  studies,  one  of  which 
showed  a  statistically  significant  association  between  a  given  compound  and  a  set 
of  symptoms  and  the  other  which  did  not.  The  jurors  were  then  asked  two  yes  or 
no  questions  about  each  study.  Of  the  25  individuals,  only  2  (8%)  responded  cor- 
rectly to  each  of  the  four  questions  asked.  The  average  correct  score  was  41%,  a 
score  that  is  below  chance. 

In  the  second  experiment,  45  individuals  from  the  same  court  were  shown  the 
same  tables  as  those  in  the  first  experiment.  However,  before  these  jurors  were 
shown  the  tables,  they  viewed  a  videotape  in  which  a  scientist  explained  how  epi- 
demiologists analyze  and  interpret  data.  Concrete  examples  were  given. 

The  individuals  in  this  group  were  asked  the  same  four  questions  as  had  been 
asked  in  the  first  experiment.  Overall  individuals  in  this  second  experiment  per- 
formed no  better  than  those  in  the  first  experiment.  Of  the  45  individuals,  only 
three  (7%)  answered  all  four  questions  correctly.  Dr.  Johnson  concluded  that 

[t]he  results  of  Experiments  1  and  2  paint  a  rather  dismal  picture  of  lay 
jurors'  abilities  to  understand  epidemiological  analysis.  Subjects  began  with 
a  poor  understanding  of  epidemiological  reasoning,  and  apparently  were  not 
helped  when  provided  with  expert  testimony.  Molly  Treadway,  AN  INVES- 
TIGATION OF  Juror  Comprehension  of  Statistical  Proof  of  Causation 
88(1990). 
It  is  clear  from  the  Johnson  study,  and  others  that  have  examined  the  functioning 
of  the  jury  system,  that  the  efiectiveness  of  expert  testimony  in  actually  assisting 
the  trier  of  fact  is  open  to  serious  question.  While  one  can  hope  to  transform  a  court- 
room into  a  classroom,  the  current  system  imposes  impediments  to  the  learning 
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process.  Until  recently,  many  federal  courts  were  unwilling  to  exercise  their  super- 
visory responsibilities.  As  a  result,  all  sorts  of  evidence  were  admitted.  This  trans- 
formed the  courtroom  not  into  a  classroom,  as  one  would  have  hoped,  but  rather 
into  a  chaotic  arena  where  hired  experts  did  battle.  This  was  neither  healthy  nor 
useful.  Indeed,  one  federal  judge  commented  in  a  recent  study  conducted  by  the  Fed- 
eral Judicial  Center  that 

the  Rules  need  modification.  The  principal  expert  problem  is  confusion  by 
jury  when  experts  on  opposite  sides,  within  the  same  discipline,  testify  to 
opposite  conclusions. 

Two  terms  ago,  in  Daubert  v.  Merrell  Dow  Pharmaceuticals,  the  Supreme  Court 
took  a  large  step  toward  bringing  some  sanity  back  into  the  process.  The  Court  em- 
phasized that  it  is  the  responsibility  of  the  trial  judge  to  act  as  a  gatekeeper  and 
to  decide  at  the  outset  whether  opinion  testimony  pronered  by  an  expert  constitutes 
"scientific  knowledge"  that  "will  assist  the  trier  of  fact."  The  Court  held  that  before 
an  expert  opinion  could  be  admitted  (1)  it  must  be  based  on  scientifically  valid  rea- 
soning, and  (2)  the  techniques  and  methods  underlying  the  opinion  must  be  scientif- 
ically sound.  To  help  courts  differentiate  between  those  techniques  that  are  scientif- 
ically sound  from  tnose  that  are  not,  the  Supreme  Court  articulated  a  set  of  four 
guidelines.  Those  four  guidelines  are  as  follows: 

1.  Can  the  theory  or  technique  be  tested,  in  the  scientific  sense; 

2.  Has  the  theory  or  technique  been  subjected  to  peer  review; 

3.  In  the  case  of  a  particular  technique,  is  the  known  or  potential  error  rate 
acceptable;  and 

4.  Is  the  theory  or  technique  generally  accepted  within  the  relevant  scientific 
community. 

Many  federal  courts  have  been  carefully  applying  those  guidelines.  In  some  in- 
stances, expert  opinions  that  do  not  measure  up  to  scientific  norms  and  that  might 
otherwise  have  been  admitted,  are  now  being  excluded  under  Daubert.  This  is  as 
it  should  be.  In  other  cases,  though,  the  federal  courts  have  misunderstood  Daubert 
and  have  admitted  evidence  that  should  have  been  excluded.  Part  of  the  difficulty 
stems  from  the  simple  fact  that  courts  have  focused  almost  exclusivelv  on  the 
Daubert  guidelines — guidelines  which  focus  solely  on  the  techniques  that  the  expert 
used  to  generate  the  data  underlying  his  or  her  opinion  and  not  on  whether  that 
opinion  itself  constitutes  "scientific  knowledge."  Lost  in  the  Daubert  opinion,  but 
still  very  much  there,  is  the  additional  requirement  that  the  reasoning  underlying 
the  "testimony  [be]  scientifically  valid." 

The  distinction  between  the  scientific  validity  of  the  reasoning  used  to  form  the 
opinion  and  the  techniques  that  provide  some  of  the  data  underlying  that  opinion 
is  critical.  For  example,  suppose  at  trial  an  expert  concludes  that  chemical  A  caused 
disease  B.  The  expert  bases  her  conclusions  on  an  epidemiology  study  that  she  f)er- 
formed  which  showed  there  was  a  statistically  significant  association  between  the 
chemical  and  the  ailment.  Her  study  was  conducted  according  to  the  scientific  meth- 
od; her  results  were  published  in  a  peer  reviewed  journal,  and  the  methodology  she 
used  in  conducting  her  study  is  commonly  accepted  in  the  scientific  community. 
Should  her  opinion  that  chemical  A  causes  disease  B  be  admitted?  I  submit  that 
it  should  not  be  admitted  because  the  reasoning  she  used  is  "not  scientifically  valid." 
In  epidemiology,  no  cause-and-effect  conclusion  should  be  or  can  be  drawn  based  on 
a  single  study;  indeed,  no  cause-and-effect  conclusion  is  warranted,  even  if  there  are 
multiple  studies,  unless  many  of  the  nine  Hill  criteria  have  been  met.^ 

H.K.  10  codifies  the  Daubert  requirement  that  the  opinion  be  based  on  scientif- 
ically valid  reasoning.  In  so  doing,  the  bill  attempts  to  refocus  the  attention  of  lower 
courts  on  the  entire  Daubert  opinion  and  not  just  on  that  part  of  the  opinion  that 
relates  to  methods  and  techniques.  In  short,  the  proposed  amendment  would  require 


^The  TactorB  justifying  a  cause-and-efTect  relationship  were  posited  three  decades  ago  by  Sir 
Austin  Bradford  Hill.  First,  the  association  must  be  strong.  Second,  there  must  be  consistency, 
namely  the  association  should  have  been  repeatedly  observed  by  difTerent  researchers,  in  dif- 
ferent places,  under  diircrcnt  circumstances  and  at  difTerent  times.  Third,  the  association  should 
be  spKJcific;  exposure  should  link  up  with  a  specific  ailment  or  set  of  ailments.  Fourth,  there 
should  be  a  temporal  relationship  between  the  agent  and  the  ailment.  Fifth,  there  should  be 
a  doee-response  relationship.  As  the  dose  or  exposure  increases,  the  likelihood  of  contracting  the 
ailment  should  also  increase.  Sixth,  the  association  should  be  biologically  plausible.  Seventh,  the 
association  should  be  coherent;  it  should  not  conflict  with  known  facts  about  the  biology  of  dis- 
ease. Eighth,  ideally,  there  should  be  experimental  verification  of  the  association.  Does  the  fre- 
quency of  the  ailment  decrease,  if  individuals  are  not  exposed  to  the  agent?  And  finally,  in  some 
circumstances  it  would  be  fair  to  judge  by  analogy  to  other  effects  involving  related  agents.  See 
Austin  Bradford  Hill,  The  Environment  and  Disease:  Association  and  Causation?  58  Proc.  Roy. 
SOC.  Med.  295  (1965). 
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not  only  that  the  techniques  themselves  satisfy  the  Daubert  guidelines,  but  also  that 
the  opinion  itself  be  a  product  of  valid  scientific  reasoning.  If  it  is  not  the  product 
of  valid  scientific  reasoning  it  does  not  constitute  "scientific  knowledge."  It  should 
be  noted  that  over  56%  of  the  Federal  Judges  surveyed  by  the  Federal  Judicial  Cen- 
ter favor  amending  the  Federal  Rules  of  Evidence  to  increase  the  threshold  for  ad- 
mitting expert  testimony  in  civil  cases. 

I  commend  the  supporters  of  H.R.  10  and  those  who  are  considering  supporting 
it.  Their  efforts  vyill  ensure  that  the  science  that  jurors  and  judges  hear  in  a  court- 
room is  not  inferior  to  the  science  that  scientists  and  researdiers  hear  at  their  pro- 
fessional meetings.  In  that  regard,  I  would  recommend  that  the  committee  consider 
inserting  language  that  would  make  clear  that  the  amendment  in  H.R.  10  is  not  in- 
tended to  undermine  or  otherwise  relax  the  four  guidelines  in  Daubert.  Simply  stat- 
ed, the  House  amendment  relates  to  the  reasoning  used  to  reach  an  opinion  which 
presupposes  that  the  techniques  and  methods  underlying  the  opinion  meet  the 
Ikiubert  criteria. 

Mr.  Chairman,  before  I  conclude,  I  would  like  to  mention  one  important  point  that 
concerns  not  only  the  honesty  in  evidence  portion  of  H.R.  10  but  all  of  those  key 

Rrovisions  that  will  serve  to  improve  how  justice  is  rendered  in  the  federal  courts, 
[y  basic  point  begins  with  a  common  sense  observation  that  if  plaintiffs  lawyers 
can  wrongfullv  circumvent  federal  court  jurisdiction,  all  of  these  reforms  will  have 
little  or  no  value. 

Unfortunately,  fraudulent  or  inappropriate  circumvention  of  federal  court  jurisdic- 
tion in  diversity  of  citizenship  cases  goes  on  today.  I  will  submit  to  this  Committee 
a  brief  that  describes  this  practice.  In  order  to  avoid  diversity  of  citizenship  cases, 
plaintiffs  lawyers  will  often  name  a  local  retailer  or  wholesaler  or  even  an  employee 
of  a  company  solely  to  break  "diversity  of  citizenship."  The  plaintifTs  lawyer  has  ab- 
solutely no  intent  of  enforcing  any  judgment  against  these  aefendants.  Nevertheless, 
they  are  put  through  very  substantial  legal  costs,  waste  of  time  that  could  be  used 
in  productive  activities,  plus  the  embarrassment  of  being  named  in  a  lawsuit. 

My  concern  is  that  with  Common  Sense  Legal  Reforms  implemented  in  the  federal 
courts,  this  trend  will  be  exacerbated.  Working  with  experts  in  litigation,  I  would 
like  to  submit  to  the  Committee  a  proposed  amendment  to  Title  28  of  the  United 
States  Code  that  would  put  an  end  to  iraudulent  and  inappropriate  joinder.  It  will 
help  assure  that  good  reforms  such  as  contained  in  Section  102  of  H.R.  10  will,  in 
fact,  be  meaningful  and  helpful  as  a  practical  matter. 

Today,  the  practice  of  naming  nominal  defendants  is  brought  about,  in  substantial 
part,  because  plaintiffs  lawyers  believe  that  they  will  get  an  advantage  by  suing 
an  out-of-state  corporation  in  a  state  court.  The  fact  that  such  an  advantage  is  a 
real  one  has  been  recognized  by  scholars  and  even  by  judges  of  state  supreme 
courts.  See  Blankenship  v.  General  Motors  Corp.,  406  S.E.  2d  781  (W.Va.  1991). 

Mr.  MOORHEAD.  Thank  you. 
Mr.  Roisman. 

STATEMENT  OF  ANTHONY  Z.  ROISMAN,  COUNSEL,  COHEN, 
MH^STEIN,  HANSFELD  &  TOLL,  WASHINGTON,  DC 

Mr.  RblSMAN.  Thank  you,  Mr.  Chairman.  It's  a  pleasure  to  be 
here. 

I've  practiced  law  in  Washington  for  slightly  more  than  30  years 
and  have  become  a  proponent  of  term  limits  on  Washington  law- 
yers. I'm  approaching  my  limit  and  was  fearful  that  I  might  never 
have  the  opportunity  to  testify  before  a  committee  chaired  by  Re- 
publicans. So  thank  you  for  giving  me  this  opportunity  before  my 
term  limit  expires  and  I  leave  the  Washington  law  practice. 

The  issue  that  the  committee  is  looking  at  today  involves,  I 
think,  a  very  critical  question.  The  public  participates  directly  in 
our  republican  form  of  government  in  two  ways  primarily.  They 
vote  at  the  ballot  box  and  they  vote  in  the  jury  room.  Congress 
should  be  extremely  reluctant  to  restrict  either  of  those  processes 
by  which  the  public  participates  in  our  society. 

More  and  more,  people  are  alienated  from  government  because 
they  feel  that  government  is  being  taken  away  from  them  and 
turned  over  to  government  officials.  Section   102  is  essentially  a 
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piece  of  legislation  to  take  away  from  the  jury  the  responsibility  of 
deciding  right  and  wrong,  scientific  truth  and  scientific  falsity,  and 
putting  it  in  the  hands  of  a  handful  of  appointed  lifetime  govern- 
ment officials.  I  submit  to  you  that  before  that's  done,  before  that 
change  is  taken,  the  Congress  should  be  confident  that  there  is  re- 
liable scientific  evidence  that  that's  necessary.  The  record  does  not 
support  that  conclusion. 

First,  in  the  republican  form  of  government  that  we  have,  one  of 
its  great  strengths  is  the  ability  of  people  to  have  their  disputes  re- 
solved, and  resolved  in  a  way  that  is  civilizing.  If  you  consider  the 
kinds  of  cases  that  are  the  focus  of  the  expert  testimony  that,  for 
instance,  Mr.  Charrow  is  talking  about,  the  issues  could  not  be 
more  heated  and  more  emotional:  A  mother  who  believes  her  child 
was  killed  as  a  result  of  the  negligence  of  some  large  corporation; 
a  family  whose  father  was  the  victim  of  government-funded  radi- 
ation experiment.  It  is  remarkable  to  me  that  people  in  this  society 
go  to  their  lawyer,  and  not  to  their  gun  dealer,  when  those  sorts 
of  things  happen.  Isn't  that  an  amazing  thing? 

And  it's  extremely  important  for  the  fabric  of  this  society  to  re- 
main together  that  when  those  disputes  are  not  otherwise  resolv- 
able, there's  a  place  to  go  where  people  have  faith  in  the  system. 
That  system  is  a  civil  justice  system  with  a  strong  preference  for 
trial  by  jury.  This  was  an  element  of  the  Declaration  of  Independ- 
ence. One  of  the  things  that  King  George  had  done  was  to  restrict 
the  right  to  trial  by  jury.  And  the  public  expects  that  it  will  have 
that  opportunity.  Section  102  challenges  it. 

What  evidence  exists  to  support  the  proposition  that  we  have  a 
crisis?  I  completely  agree  with  Dr.  Zweig's  testimony  on  that  issue. 
There  is  none.  Mr.  Charrow  has  given  us  an  excellent  example  of 
what  the  problem  is.  He  has  given  us  interesting  anecdotes:  the  ad- 
vertising page  of  a  single  journal  publication  used  to  try  to  draw 
the  general  conclusion  that  all  experts  are  somehow  or  another 
charlatans;  a  study  of  25  jurors  conducted  in  Baltimore  to  draw  the 
conclusion  that  jurors  are  not  capable  of  understanding  scientific 
evidence  or  learning  from  it;  and  another  one  showing  with,  I 
think — and  correct  me  if  I'm  wrong,  Mr.  Charrow — 8,  10,  12  people 
looking  at  a  video  and  reaching  a  conclusion  about  whether  a  barn 
was  present  or  not. 

That  kind  of  reasoning  by  anecdote  is  precisely  the  kind  of  sci- 
entific reasoning  that  is  rejectable,  and  should  be  rejected,  in  any 
court  in  the  country.  Under  the  Supreme  Court's  decision  in 
Daubert  and  under  the  existing  rule  702,  it  would  be  rejected.  Con- 
gress shouldn't  accept  anything  less  than  what  it  would  demand 
the  courts  have.  If  you  merely  apply  the  Daubert  standards  for  ad- 
missibility of  evidence  to  the  record  in  support  of  section  102,  you 
will  conclude  the  evidence  is  inadmissible;  the  section  is  not  proven 
to  be  necessary. 

Third,  again,  I  agree  with  Dr.  Zweig.  I  think  if  section  102  were 
enacted,  it  would  be  a  mischievous  provision.  It  would  be  a  wonder- 
ful lawyers'  full  employment  act  for  lawyers  paid  by  the  hour  who 
will  litigate  for  the  next  10  years  over  whether  or  not  Congress  was 
codifying  the  Daubert  opinion,  narrowing  it,  broadening  it,  modify- 
ing it.  Why  would  you  need  to  codify  an  opinion  of  the  U.S.  Su- 
preme Court  whose  opinions  are  binding  on   all   of  the   Federal 
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courts  in  the  United  States?  And  in  attempting  to  codify  it  and  try- 
ing to  digest  its  multipage  opinion  into  a  few  words  and  a  few 
paragraphs  in  a  section,  you're  bound  to  create  the  kind  of  cracks 
and  crevices  that  make  lawyers  saHvate.  Don't  do  it.  If  the  U.S.  Su- 
preme Court,  nine  to  nothmg,  has  already  spoken  on  the  subject, 
why  would  you  want  to  speak  again  on  the  same  subject  in  slightly 
different  words? 

In  addition,  what  this  section  will  do  is  provide  a  major  modifica- 
tion from  the  Daubert  opinion  by,  as  Dr.  Zweig  has  pointed  out, 
shifting  the  burden  from  the  proponent  of  excluding  the  evidence 
to  the  proponent  of  the  evidence.  That's  a  doctrine  which  is  embed- 
ded in  the  Federal  Rules  of  Evidence  and  has  been  part  of  the  evi- 
dentiary standards  used  by  the  Federal  courts  for  decades. 

Today  I  heard  for  the  first  time  that  Judge  Winter,  who  chairs 
the  authoritative  judicial  panel,  established  Dy  the  Administrative 
Conference  of  the  U.S.  Courts  to  address  the  issues  of  the  Federal 
Rules  of  Evidence,  and  his  panel  unanimously  said,  "Please,  Con- 
gress, don't  do  this.  We're  in  the  process  of  studying  the  very  same 
topic."  If  science  is  to  govern  decisionmaking — and  it  should — who 
would  want  to  move  ahead  with  a  decision  while  the  chief  sci- 
entists, these  judges,  are  still  in  the  process  of  studying  the  prob- 
lem? 

Finally,  in  conclusion,  what  section  102  seeks  to  do  is  to  central- 
ize the  dispute  resolution  process  in  a  handful  of  lifetime-appointed 
Federal  employees  and  take  it  away  from  the  American  public.  I 
don't  think  the  American  public  wants  that  to  happen.  I  don't  think 
there's  any  evidence  that  they  are  trying  to  give  up  their  role  in 
making  these  sorts  of  decisions  and  sitting  as  jurors. 

Unless  and  until  the  American  public  indicates  some  willingness 
to  do  that  or  a  desire,  unless  there's  some  evidence  from  the  judici- 
ary themselves  that  they  think  that  they  need  more  powers  to  con- 
trol scientific  evidence  tnan  they  now  have,  unless  there's  some  evi- 
dence that  the  judicial  system  is  somehow  or  another  failing  to 
achieve  its  primary  goal  of  efficiently  resolving  disputes  between 
citizens,  Congress  should  not  step  in.  Congress  should  leave  well 
enough  alone. 

Thank  you. 

[The  prepared  statement  of  Mr.  Roisman  follows:] 

Prepared  Statement  of  Anthony  Z.  Roisman,  Counsel,  Cohen,  Milstein, 
Hansfeld  &  Toll,  Washington,  DC 

Thank  you  Mr.  Chairman.  I  very  much  appreciate  this  opportunity  to  address  the 
Subcommittee  on  the  topic  of  civil  justice  reform.  My  remarks  will  be  limited  to  of- 
fering my  views  on  Section  102  (Honesty  in  Evidence)  of  the  proposed  legislation. 
One  of  the  hallmarks  of  the  American  form  of  democratic  government  is  the  exist- 
ence of  a  mechanism  for  resolution  of  disputes  among  citizens.  That  mechanism,  our 
civil  justice  system,  is  rooted  in  two  principles.  First  that  every  disputant  is  given 
a  fair  opportunity  to  present  their  side  of  a  dispute.  Second,  that  the  dispute  is  re- 
solved with  a  trial  by  jury.  These  twin  principles  are  the  key  to  public  acceptance 
of  the  civil  justice  system  for  dispute  resolution.  Once  the  public  loses  faith  in  that 
system  they  will  inevitably  turn  to  other,  less  acceptable  and  vastly  more  disruptive 
ways  of  resolving  their  disputes.  With  this  thought  in  mind  the  Supreme  Court 
wrote  in  1907: 

The  right  to  sue  and  defend  in  the  courts  is  the  alternative  of  force.  In 
an  organized  society  it  is  the  right  conservative  of  all  other  rights,  and  lies 
at  the  foundation  of  orderly  government.  It  is  one  of  the  highest  and  most 
essential  privileges  of  citizensnip,  and  must  be  allowed  by  each  State  to  the 
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citizens  of  all  other  States  to  the  precise  extent  that  it  is  allowed  to  its  own 
citizens.! 

The  central  importance  of  the  trial  by  jury  cannot  be  overstated.  The  Chief  Justice 
of  the  Supreme  Court,  William  Rehnquist  wrote: 

.  .  .  The  founders  of  our  nation  considered  the  right  of  trial  by  jury 
in  civil  cases  an  important  bulwark  against  tyranny  and  corruption,  a  safe- 
guard too  precious  to  be  left  to  the  whim  of  the  sovereign.  .  .  .  [Their] 
concerns  for  the  institution  of  jury  trial  .  .  .  led  to  the  passage  of  the  Dec- 
laration of  Independence  and  to  the  Seventh  Amendment.  .  .  .  Trial  by 
a  jury  of  laymen  .  .  .  was  important  to  the  founders  because  juries  rep- 
resented the  layman's  common  sense  .  .  .  and  thus  keep  the  administra- 
tion of  law  in  accord  with  the  wishes  and  feelings  of  the  community .^ 

As  Chief  Justice  Rehnquist  noted,  among  the  grievances  spelled  out  in  the  Dec- 
laration of  Independence  was  the  deprivation  "in  many  cases,  of  the  benefits  of  trial 
by  jury."  And  John  Dickinson,  one  of  the  leading  Federalists,  wrote  "Trial  by  jury 
is  our  birthright;  .  .  .  who  in  opposition  to  the  genius  of  United  America,  shall 
dare  to  attempt  its  subversion." 

It  is  against  this  background  of  commitment  to  the  role  of  the  civil  justice  system 
and  the  jury  in  resolving  disputes,  that  Congress  enacted  Rule  702  of  the  Federal 
Rules  of  Civil  Procedure.  As  the  Supreme  Court  recently  held  in  the  Daubert  case, 
the  basic  standard  of  evidence  in  federal  courts  is  to  favor  admissibility  and,  as  a 
leading  commentator  has  concluded,  the  burden  is  on  the  proponent  of  exclusion  of 
evidence  to  demonstrate  that  the  evidence  is  not  admissible.'  The  Supreme  Court 
went  out  of  its  way  to  emphasis  that  "[vjigorous  cross  examination,  presentation  of 
contrary  evidence,  and  careful  instruction  on  the  burden  of  proof  are  the  traditional 
and  appropriate  means  of  attacking  shaky  but  admissible  evidence." 

An  examination  of  proposed  Section  102  reveals  that  the  intent  of  the  provision 
is  to  restrict  the  extent  to  which  iuries  resolve  disputes  among  experts  and  transfer 
that  function  more  into  the  hands  of  judges.  Given  the  strong  theme  imbedded  in 
the  history  of  the  United  States  and  the  common  law  favoring  the  resolution  of  dis- 

Sutes  by  juries  rather  than  judges  and  by  courts  in  general  rather  than  without  ju- 
icial  process,  any  proposal  to  shift  the  balance  toward  removing  disputes  from  reso- 
lution by  a  jury  should  be  carefully  scrutinized  and  compelling  evidence  should  be 
presented  to  justify  any  such  restriction  on  the  right  to  a  trial  by  jury. 

There  is  not,  to  my  knowledge,  any  scientifically  reliable  eviaence  that  there  is 
a  problem  in  our  court  system  with  the  admission  of  expert  opinions  which  are  with- 
out merit  or  that  juries  are  accepting  scientific  positions  which  are  demonstrably  in 
error.  Before  Congress  seeks  to  alter  almost  25  years  of  experience  with  Rule  702, 
it  should  have  presented  to  it  strong,  scientifically  reliable  evidence  of  a  problem 
which  needs  a  solution.  Of  course  there  are  anecdotes  of  isolated  cases  here  and 
there  where  it  may  appear  that  an  injustice  has  been  done,  but  reasoning  to  a  gen- 
eral conclusion  about  the  entire  system  from  such  isolated  examples  would  be  to- 
tally unscientific.  In  addition,  there  are  ample  examples  of  federal  judges,  even  ap- 
pellate courts,  who  have  gotten  the  science  very  wrong. 

For  instance.  Judge  Weinstein  once  rejected  any  evidence  of  a  causal  connection 
between  a  chemical  exposure  and  cancer  based  upon  studies  of  animals.  He  con- 
cluded that  animal  studies  were  irrelevant  to  human  health  because  "they  involve 
different  biological  species.""  That  "scientific"  conclusion  directly  contradicts  find- 
ings by  the  Office  of  Technology  Assessment  which  concluded  in  1987  that: 

All  policies  accept  the  use  of  animal  data  as  predictive  for  human  beings. 
Explicitly  or  implicitly,  all  the  policies  acknowledge  that  substances  shown 
to  be  carcinogenic  in  animals  should  be  presumed  to  present  a  carcinogenic 
hazard  to  humans.' 

Several  years  later  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit  de- 
clared that  a  causal  connection  could  not  be  made  between  a  drug  and  a  birth  defect 
unless  there  was  statistically  significant  "epidemiologic  evidence  (studies  in  hu- 
mans) which  demonstrated  such  a  connection  existed."^  Another  group  of  equally, 
distinguished  appellate  judges  from  the  Third  Circuit  Court  of  Appeals  came  to  the 
opposite  conclusion  reasoning  that  experts  were  free  to  rely  on  any  scientific  data, 
including  statistically  insignificant  epidemiologic  data,  in  reaching  their  conclusions 
about  causation.''  This  latter  view  also  is  consistent  with  the  views  of  the  National 
Research  Council  of  the  National  Academy  of  Sciences.* 

These  judicial  examples  are  not  intended  to  argue  for  changing  Rule  702  to  fur- 
ther reduce  the  role  of  the  judiciary  in  preliminarily  screening  scientific  evidence  for 
admissibility,  but  merely  to  illustrate  tnat  mistakes  can  be  made  by  judges  as  well 
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as  juries.  Of  course,  the  jury  mistake  only  effects  the  one  case,  but  the  judicial  opin- 
ion may  be  repeated  by  other  judges  and  become  accepted  as  a  valid  pronouncement 
of  science.  Such  a  multiplier  effect  of  judicial  mistakes  is  another  reason  why  the 
Congress  should  be  particularly  reluctant  to  increase  judicial  power  at  the  expense 
of  the  jury  process.  It  underscores  the  reason  why  Congress  ^ould  not  take  away 
from  the  people  their  ability  to  resolve  disputes  and  should  not  hastily  decide  that 
it  is  better  to  centralize  the  decision-making  process  in  the  hands  of  a  lew  appointed 
government  officials.  This  Nation  was  founded  on  a  supreme  confidence  in  the  wis- 
dom of  the  people.  Legislation  like  Section  102  directly  challenges  that  principle.  If 
Section  102  were  adopted  Congress  would  be  declaring  that  the  people  oi  the  United 
States,  sitting  as  jurors,  do  not  have  the  wisdom  to  decide  right  and  wrong  and  do 
not  have  the  wisdom  to  distinguish  between  sound  science  and  bogus  science.  There 
is  no  scientifically  reliable  evidence  to  support  that  revolutionary  proposition. 

Thus,  a  starting  point  in  analyzing  Section  102  must  be  whether  and  to  what  ex- 
tent the  proposed  changes  to  Rule  702  will  be  contrary  to  basic  principles  upon 
which  our  civil  justice  system  is  based  and  to  what  extent  the  proposed  changes  will 
be  contrary  to  the  intended  goal  of  the  Federal  Rules  of  Evidence.  Applying  this 
analysis  to  the  proposed  Section  102  demonstrates  that  it  will  severely  impinge  on 
the  opportunity  for  disputants  to  have  their  controversies  resolved  by  civil  juries 
and  will  have  the  effect  of  forcing  those  disputants  to  resolve  their  disputes  outside 
the  civilizing  confines  of  a  courthouse.  It  will  also  cause  substantial  disruption  and 
confusion  within  the  Federal  Rules  of  Evidence  and  will  reverse  the  long-standing 
presumption  in  favor  of  admissibility  of  testimony  and  reliance  upon  the  skill  of  the 
adversaries  and  the  jury  system  to  resolve  confiicting  scientific  opinions. 

Another  problem  with  proposed  Section  102  is  that  it  will  cause  substantial  con- 
fusing in  the  judicial  process,  thereby  wasting  limited  judicial  resources  on  resolving 
conflicts  over  the  meaning  of  new  language  in  Rule  702  and  substantially  delaying 
the  resolution  of  cases  in  the  federal  courts.  First,  subsection  102(bXl)  represents 
an  attempt  to  restate  what  the  Supreme  Court  has  already  stated  in  the  Daubert 
case.  Which  language  should  govern  the  decisions  in  future  cases — the  truncated 
statement  of  the  rule  formulated  in  proposed  Section  102  or  the  language  as  it  ap- 
pears in  the  Supreme  Court  opinion  and  as  it  has  been  interpreted  by  dozens  of  fed- 
eral courts  since  that  opinion?  The  Supreme  Court  developed  a  multi-step  process 
for  determining  admissibility  which  focussed  on  relevance,  methodology  and  reason- 
ing. Now  Section  102(bXl)  appears  to  compress  all  of  that  into  a  test  of  reasoning. 
The  general  rule  should  be  tnat  "if  it's  not  broken,  don't  fix  it."  In  this  case  the  Su- 
preme Court  has  spoken  on  the  subject.  Congress,  at  least  in  this  provision,  does 
not  appear  to  be  rejecting  what  the  Supreme  Court  has  done.  Congress  should  leave 
well-enough  alone. 

Second,  proposed  Section  102(bX2)  places  into  Rule  702  a  modification  to  prin- 
ciples already  established  in  Rule  403  without  changing  Rule  403  or  explaining  how 
it  should  be  reconciled  with  the  language  in  Rule  702.  This  will  create  no  end  of 
confusion  and  extra  litigation  as  courts  struggle  to  determine  what  is  meant  by 
these  two  contradictory  provisions.  Rule  403  provides  that  even  relevant  evidence 
may  be  rejected  if  its  probative  value  is  substantially  out-weighed  by  the  danger  of 
unfair  prejudice.  Now  proposed  Section  102  indicates  that  for  Rule  702  the  evidence 
is  to  be  rejected  unless  its  reliability  out-weighs  the  prejudice.  This  not  only  re- 
verses the  presumption  of  admissibility  which  has  been  the  foundation  of  the  Fed- 
eral Rules  of  Evidence  for  almost  25  years,  but  creates  a  morass  of  legal  problems 
for  the  courts  to  resolve.  For  example,  does  proposed  Section  102(bK2)  create  a  pre- 
sumption that  all  expert  testimony  is  inherently  prejudicial?  What  is  the  basis  of 
such  presumption?  Since  the  proposed  section  references  all  of  the  factors  contained 
in  Rule  403,  is  the  court  compelled  to  consider  in  every  case  whether  the  use  of  the 
expert  testimony  involves  the  needless  presentation  of  cumulative  evidence,  undue 
delay  and  confusion  of  the  issues,  all  of  which  are  factors  in  Rule  403?  Again,  what 
reason  exists  for  this  change?  Where  is  the  scientific  evidence  that  expert  opinions 
which  are  being  admitted  in  evidence  in  federal  cases  are  creating  the  problems  en- 
visioned in  Rule  403?  Without  such  evidence  there  is  no  basis  for  Congress  to  be 
amending  either  Rule  702  or  Rule  403. 

Third,  subsection  (c)  of  proposed  Section  102  addresses  a  non-issue.  1  am  unaware 
of  any  wide-spread  use,  or  even  any  use,  of  experts  whose  compensation  is  depend- 
ent upon  the  outcome  of  the  case.  As  a  matter  of  strategy  lawyers  do  not  use  such 
experts  because  such  an  arrangement  would  raise  questions  about  the  credibility  of 
the  witness.  However,  if  Congress  makes  this  a  statutory  standard,  it  will  become 
another  basis  for  lawyers  to  attempt  to  get  judges  to  apply  a  legal  standard  to  ex- 
clude experts  from  testifying.  In  such  an  event  lawyers  will  come  up  with  many 
clever  ways  of  attempting  to  show  that  a  witness's  compensation  is  dependent  upon 
the  outcome  of  the  case.  For  example,  lawyers  will  inquire  of  their  opposing  counsel 
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whether,  if  the  case  is  lost,  the  lawyers  will  continue  to  use  the  same  expert.  If  the 
answer  is  no,  is  the  expert  then  excluded  under  Section  102(c)?  What  if  the  expert 
is  doing  research  work  for  the  party  calling  him?  Will  that  party  have  to  assure  the 
Court  tnat  regardless  of  the  outcome  of  the  case  the  expert  will  continue  to  be  re- 
tained to  do  such  research  in  order  to  avoid  the  reach  of  this  new  provision?  How 
much  will  the  lawyers  for  the  other  party  be  able  to  probe  into  this  issue  during 
the  discovery  phase  of  the  case? 

Fourth,  there  is  a  minor  point  which  relates  to  the  title  of  Section  102.  Frequently 
courts  will  look  at  the  title  of  a  section  to  determine  its  meaning.  Proposed  Section 
102  is  entitled  "Honesty  in  Evidence"  but,  with  the  possible  exception  of  subsection 
(c),  it  has  nothing  to  do  with  honesty  in  evidence.  Under  this  proposed  Section,  and 
the  existing  Rules  of  Evidence,  dishonest  experts,  who  follow  appropriate  procedures 
and  methodology,  are  permitted  to  testify  and  honest  experts  who  do  not  follow  such 
procedures  and  methodologies  can  be  excluded.  The  legal  system  has  other  mecha- 
nisms to  deal  with  lying.  Rule  702  is  not  one  of  them  and  proposed  Section  102  will 
not  change  that. 

Finally,  proposed  Section  102  will,  if  enacted,  result  in  greatly  increasing  the 
workload  of  the  federal  courts  with  no  discernible  benefit  to  the  litigants  or  the  sys- 
tem. By  shifting  the  focus  of  the  challenge  to  expert  testimony  from  the  jury,  who 
must  weigh  scientific  and  other  evidence  and  determine  which  to  believe,  to  the 
judge,  the  Section  will  result  in  substantial  additional  burdens  on  the  courts.  First, 
every  litigant  who  wants  to  attack  the  opinion  of  the  opposing  experts  will  be  en- 
couraged to  use  these  new  provisions  ana  their  interpretations  of  tnem  to  get  what 
is  essentially  a  free  shot  at  the  opposing  experts.  Losing  a  Rule  702  dispute  does 
not  mean  losing  the  case  it  only  means  you  have  to  take  the  fight  to  the  jury.  This 
will  certainly  embolden  any  lawyer  who  is  being  paid  by  the  nour  to  take  a  free 
crack  at  the  experts  of  their  opponents,  confident  that  even  if  they  lose  they  still 
get  to  take  their  case  to  the  jury.  These  Rule  702  hearings  can  last  days  or  even 
weeks  and  can  result  in  appeals,  remands  and  second  appeals.'  In  her  Minnesota 
Law  Review  Article,  Professor  Berger  cautioned  against  allowing  the  pre-trial  proce- 
dure to  be  turned  into  a  time-wasting  process  which  will  bog  down  the  federal 
courts  in  issues  better  left  to  resolution  by  the  jury. ^° 

In  conclusion,  proposed  Section  102  runs  contrary  to  basic  principles  which  are 
vitally  important  to  our  civil  justice  system  and  to  the  goals  of  the  American  public. 
First,  it  centralizes  power  in  the  federal  bureaucracy  by  shifting  the  focus  of  deci- 
sions from  the  public,  functioning  as  jurors,  to  a  handful  of  government  officials  ap- 
pointed for  life.  Second,  it  reverses  the  underlying  premise  of  the  Federal  Rules  of 
Evidence  that,  absent  some  strong  evidence  to  the  contrary,  all  relevant  evidence 
should  be  heard  by  the  jury  who  will  make  the  final  decision  in  the  case.  Third, 
it  adds  confusion  to  the  federal  courts  thereby  increasing  the  work  of  federal  judges 
and  slowing  down  the  process  of  resolving  disputes.  Finally,  there  is  no  scientifically 
reliable  evidence  to  support  the  changes  proposed  in  Section  102.  If,  the  Congress 
is  to  be  properly  concerned  that  decisions  in  individual  cases  in  federal  courts- 
should  be  based  upon  reliable  scientific  evidence,  then  Congress  should  itself  insist 
that  reliable  scientific  evidence  support  any  major  changes  in  the  civil  justice  sys- 
tem, particularly  where  the  effect  of  those  changes  is  to  narrow  the  constitutionally 
protected  right  to  trial  by  jury. 

Thank  you. 
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of  expert  opinions.  In  that  case  the  District  Court  held  two  separate  hearings  on 
the  admissibility  of  expert  testimony,  the  second  of  which  consumed  five  days  of 
hearing  time. 

10.  See  fn.  3  supra. 

Mr.  MooRHEAD.  Well,  thank  you  very  much.  We'll  now  begin  a 
round  of  questions  for  the  witnesses. 

I  have  a  question  herefor  Dr.  Zweig.  Section  102  of  H.R.  10  seeks 
to  adopt  the  standards  established  in  the  Daubert  case  used  by 
Federal  judges  to  consider  scientific  evidence,  but  the  rule  changes 
the  presumption  under  which  such  evidence  may  be  considered. 
Under  this  new  rule,  scientific  evidence  would  be  presumed  inad- 
missible unless  it  can  be  shown  that  it's  based  on  valid  scientific 
reasoning  and  it's  relevant  to  the  case,  instead  of  being  presumed 
admissible  if  these  factors  are  present.  In  your  opinion,  will  this 
work  to  arrest  the  admissibility  of  evidence  based  on  what  is  com- 
monly known  as  junk  science? 

Mr.  Zweig.  Mr.  Chairman,  could  you  repeat  just  the  last  part? 
Would  it  work  to  arrest 

Mr,  MooRHEAD.  In  your  opinion,  will  this  work  to  arrest  the  ad- 
missibility of  evidence  based  on  what  is  commonly  known  as  junk 
science? 

Mr.  Zweig.  It  probably  would,  Mr.  Chairman.  It  would  probably 
arrest  all  scientific  evidence  at  the  outset  of  each  individual  case, 
and  if  it's  Congress'  policy  choice  to  shut  the  faucet  off  to  its  merest 
trickle,  I  think  that  that  will  be  accomplished  by  this  provision. 

There's  a  problem  involved  with  the  inadmissibility  provision, 
however.  It  is  difficult  for  courts  to  determine  what  is  scientific  evi- 
dence and  who  is  a  scientific  witness  against  the  entire  range  of 
experts  testifying  in  cases.  That  issue  may  be  illustrated  by  a  de- 
velopment in  the  health  care  field  called  clinical  practice  guide- 
lines. Clinical  practice  guidelines  are  prescriptions  developed  from 
the  scientific  literature  to  which  is  added  clinical  expertise  and 
published  by  the  Federal  Grovernment  and  the  governments  of  the 
States,  and  by  several  hundred  professional  societies.  They  are 
thought  to  result  in  better  health  care.  But  if  they  were  introduced 
by  an  expert — at  the  current  time  our  physicians  are  considered  to 
be  scientists  in  many  forums — would  the  Federal  judge  be  required 
to  qualify  them  as  a  scientific  expert  or  as  a  healing  expert?  Appar- 
ently, by  the  terms  of  section  102,  the  physician  would  be  required 
to  testify  under  burden  of  presumed  inadmissibility  and  a  search 
for  scientific  reasoning.  Others  might  also  be  in  these  new  evi- 
dence-driven areas,  it  will  be  hard  for  the  courts,  and  very  impor- 
tant strategic  planning  for  the  litigators,  to  determine  how  they're 
going  to  bring  a  case. 

Mr.  MOORHEAD.  You  know,  it's  been  a  long  time  since  I've  tried 
a  court  case  because  I've  been  in  Congress  for  a  long  time,  but  I 
know  there's  very  few  fields  of  life  in  which  you  can't  find  people 
that  are  totally  out  of  step  with  everybody  else,  whose  ideas  of 
what's  scientific  is  certainly  contrary  to  what  their  entire  profes- 
sion believes  in.  Many  of  these  people  are  extremely  articulate,  con- 
vincing. 

Mr.  Zweig.  Even  intimidating  sometimes. 

Mr.  MOORHEAD.  Even  intimidating  on  occasion. 
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Most  jurors  are  just  not  trained  to  distinguish  between  what  is 
generally  considered  the  scientific  approach,  the  correct  method  of 
healing,  or  whatever  it  may  be,  and  I'm  not  saying  these  people  are 
always  wrong  because  perhaps  some  of  them  are  right,  but  I  don't 
know  whether  it  should  be  the  judge's  prerogative  to  pick  those 
things  that  are  so  far  out  of  line  with  everything  else  and  say,  well, 
perhaps  this  is  junk  science,  just  a  scheme.  Maybe  it's  some  ma- 
chine that  someone's  developed  that  could  cure  every  ailment. 

I  don't  know — I  agree  with  Mr.  Roisman  that  the  jury  is  the  body 
that  determines  the  fact,  but  whether  they're  capable  of  doing  that 
in  all  these  cases,  whether  their  decision  is  based  upon  emotion, 
upon  being  sold  a  bill  of  goods,  or  whatever  it  may  be,  by  someone 
that  sounds  very  scientific,  but  really  is  not,  is  something  else.  But 
I  just  wonder  what  you  think  about  that. 

Mr.  ZWEIG.  I  think  that  can  definitely  be  a  problem.  When  you 
talk  to  judges  informally,  many  of  them  think  that  is  a  problem. 
With  the  growth  of  knowledge  and  the  expansion  of  the  expert  wit- 
ness industry,  judges  in  my  experience  feel  that  controlling  the  tes- 
timony could  possibly  be  a  problem,  and  I  think  that  a  letter  that 
the  subcommittee  received  from  Judge  Schwarzer  sets  out  some 
judges'  views  more  systematically. 

There  are  a  couple  of  remedies  in  addition  to  Daubert,  I  think 
Daubert  can  be  an  important  remedy.  Daubert's  only  a  little  over 
a  year  old.  It  requires  judges  to  make  certain  that  the  evidence  in- 
troduced is  scientific  knowledge,  and  valid  scientific  knowledge; 
that  is,  that  the  products  are  the  result  of  scientific  inquiry,  testing 
methods,  peer  review,  discipling  acceptance,  and  techniques  used  to 
prove  the  proposition.  Daubert  can  help  to  render  more  accountable 
expert  witness  testimony,  and  I  think  you  have  put  your  finger  on 
a  problem  that  bothers  judges. 

There  are  a  few  other  possibilities.  One  is  jury  background  brief- 
ings by  nonparty  experts  to  scope  out  the  roadmap,  the  scientific 
directors  to  which  testimony  will  be  made  by  party-based  witnesses 
in  trials. 

A  second  safeguard  is  the  use  in  Federal  courts  of  rule  706, 
which  authorizes  expert  witnesses  to  be  appointed  as  the  court's 
witnesses.  The  remedy  has  not  been  used  widely,  in  part  because 
judges  worry  that  an  expert  coming  before  a  jury  with  the  judge's 
endorsement  will  tilt  the  proceedings.  Several  efforts  are  being 
lauded,  including  those  of  the  Einstein  Institute,  to  determine  how 
much  of  expanding  the  courts'  witness  effort  might  be  useful  in 
complex  scientific  cases. 

The  issue  you  have  raised  is  correct,  Mr.  Chairman;  the  question 
is:  Would  interposing  a  presumption  of  an  inadmissibility  be  the 
right  remedy? 

Mr.  Moorhh:ad.  Well,  thank  you. 

Mr.  Charrow,  in  your  opinion,  will  the  term  "scientifically  valid 
reasoning"  be  interpreted  different  from  the  standard  of  based  on 
scientific  methodology  already  established  by  the  Supreme  Court  in 
the  Daubert  case  to  apply  to  the  admission  of  expert  scientific  testi- 
mony? If  not,  would  replacement  of  the  term  "reasoning"  with  the 
word  "research"  or  "methodology"  come  closer  to  the  standard  es- 
tablished by  Daubert? 
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Mr.  Charrow.  As  I  understand  the  question,  you're  interested  in 
the  difference  between — if  there  is  one — between  scientific  reason- 
ing, as  used  in  the  Daubert  opinion,  and  scientific  techniques  or 
methodology.  I  think  there  is  a  difference,  and  I  think  the  bill,  in 
my  estimation,  goes  to  that  difference. 

The  techniques  that  a  scientist  uses  would  be  the  methods  used 
to  collect  data,  the  very  limited  conclusions  drawn  from  those  data. 
The  opinion,  on  the  other  hand,  would  be  a  legal  opinion  rendered 
in  a  legal  setting  in  court,  usually  about  the  ultimate  question  of 
fact  that  the  jury  is  asked  to  decide.  So  I  think  the  two  are  very 
different. 

Mr.  MOORHEAD.  Mr.  Roisman,  this  is  a  long  question.  So — I  know 
this  is  a  kind  of  a  technical  area,  and  I  want  to  apologize  in  ad- 
vance for  the  length  of  the  question. 

Mr.  Roisman.  OK. 

Mr.  MooRHEAD.  But  many  complain  that  plaintiffs  trial  lawyers 
seeking  high  verdicts  have  it  both  ways  right  now.  If  a  scientific 
theory  which  supports  their  case  is  based  on  sound  research,  and 
is  generally  accepted  as  supporting  the  proposition,  an  attorney  can 
and  will  use  that  aspect  of  it  to  influence  a  jury.  If,  however,  gen- 
eral scientific  thought  does  not  support  a  proposition,  that  same  at- 
torney can  find  a  fringe  expert  to  testify  on  a  scientific  theory 
which  supports  his  case,  as  long  as  the  testimony  is  based  on  sci- 
entific research  bearing  out  a  aesired  result.  So  in  many  people's 
opinion,  the  system  is  broke  and  needs  to  be  fixed.  Our  job  is  to 
insure  that,  because  of  its  scientific  and  complicated  nature,  and  its 
ability  to  prejudice,  only  valid  testimony  be  used  for  consideration 
by  a  layperson  who  must  ultimately  decide  a  plaintiffs  case.  A  pre- 
sumption of  inadmissibility  would  require  a  judge  to  keep  out  the 
fringe  evidence  unless  it  meets  the  standards  Daubert  emphasizes. 
Now  why  isn't  that  fair? 

Mr.  Roisman.  OK,  I  think  I  followed  the  question. 

First  of  all,  it  isn't  fair  because  what  it's  doing  is  presupposing 
a  set  of  facts.  Mr.  Charrow  talked  about  hypothetical  questions.  It's 
the  essence  of  a  hypothetical  question.  It  presupposes  a  set  of  facts 
for  which  there  is  no  valid  scientific  evidence  to  support  it. 

One,  the  phenomenon  that  you  describe — that  is,  lawyers  using 
an  expert  who  supports  their  position,  even  if  they're  at  the 
fringe — is  not  an  industry  uniquely  associated  with  plaintiffs.  You 
may  be  aware  that  there  are  defendants  arguing  in  courts  today 
that  a  substance  such  as  benzene,  which  is  known  to  cause  leuke- 
mia, doesn't  cause  leukemia.  The  National  Academy  of  Sciences, 
the  Environmental  Protection  Agency,  the  Occupational  Safety  and 
Health  Administration,  the  National  Cancer  Institute  all  say  that 
it  does.  So  the  idea  that  you  might  find  someone  who  disagrees 
with  that  is  not  unique  to  plaintiffs  or  defendants.  That's  the  first 
point. 

The  second  point  is  that  if  the  opinion  which  is  contrary  to,  let's 
say,  the  wide  majority  of  views  is  scientifically  reliable,  if  it  in  the 
words  of  this  statute,  "based  on  valid  reasoning,"  or  as  the  Su- 
preme Court  in  Daubert  said,  "valid  reasoning  and  appropriate  sci- 
entific methodology,"  why  shouldn't  it  be  able  to  be  presented  in  a 
court  of  law  as  a  reasonable  dispute  to  be  resolved  by  the  jury,  the 
same  as  the  jury  would  resolve  the  dispute  was  the  light  red  or 
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green  when  the  car  went  through  the  intersection.  It's  an  issue 
that  is  in  part  the  essence  of  the  dispute.  So  that's  the  second  part 
of  this. 

The  third  part  is,  to  the  extent  that  the  expert  opinion  is  really 
beyond  the  pale,  anything  that  you  or  I  or  anyone  would  agree 
shouldn't  be  presented  in  the  courts,  there  is  nothing  to  suggest 
that  Daubert  as  written  doesn't  adequately  deal  with  that  problem. 
But  if  you  create  a  presumption  against  that  expert,  then,  as  Dr. 
Zweig  said  in  answering  your  earlier  question,  what  you  will  end 
up  doing  is  excluding  both  the  reliable  and  scientifically  valid  opin- 
ion and  the  junk  opinion  by  putting  a  burden  of  proof  there  that 
doesn't  currently  exist. 

As  Congresswoman  Schroeder  mentioned  in  her  opening  state- 
ment, that  presumption  will  not  only  apply  in  civil  cases;  it  will 
apply  to  prosecutors  introducing  evidence  of  DNA  typing,  finger- 
print experts,  forensic  experts  in  general.  It  will  apply  across  the 
board. 

Now  there  ought  to  be  a  very  good  reason  why  we  would  shift 
this  burden  the  other  way.  Now  that  reason  would  be  that  we  have 
something  to  gain  or  some  need  to  have  these  disputes  not  be  re- 
solved by  the  jury  because  the  net  effect  of  taking  the  experts  out 
of  the  cases  is  not  to  leave  the  case  and  the  court  without  experts; 
it's  to  remove  the  case  from  the  court,  because  without  the  expert, 
the  layperson  witness  cannot  testify  whether  or  not  exposure  to  a 
toxic  chemical  is  responsible  for  a  particular  person's  disease.  A 
layperson  cannot  testify  whether  or  not  the  DNA  from  a  particular 
blood  sample  found  at  a  crime  scene  matches  the  DNA  of  the  de- 
fendant in  the  case. 

So  if  you  take  the  expert  out  of  all  the  cases,  which  is  what  you 
tend  toward  with  section  102,  you  take  the  disputes  out  of  the 
court's  resolution.  Does  that  make  the  dispute  go  away?  No,  it 
merely  limits  the  number  of  options  available  to  resolve  the  dis- 
pute. If  you  can't  go  to  a  court  and  get  your  dispute  resolved,  where 
will  you  go?  And  every  study  suggests  that  the  places  that  society 
goes  when  they  cannot  resolve  their  disputes  in  a  civilizing  way  is 
uncivilized. 

I  would  point  particularly  to  the  opinions  that  were  pronounced 
by  a  joint  panel  of  the  American  Bar  Association  and  the  Brookings 
Institution  in  a  report  in  1992  entitled,  "The  Brookings  Institution 
Charting  a  Future  for  the  Civil  Jury  System,"  which  concluded 
with  five  points  why  the  jury  system  should  be  preserved  and  said 
this: 

"Finally,  the  jury  system  provides  a  means  for  legitimizing  the 
outcome  of  dispute  resolution  and  facilitating  public  understanding, 
and  support  for,  and  confidence  in  our  legal  system." 

Mr.  MoORm]AD.  We're  going  to  have  to  research  until — to  recess 
until — talking  about  research — until  at  least  one  or  two  of  our 
Members  get  back  who  already  went  over  to  vote.  We've  got  about 
6  or  7  minutes  left  before  the  vote  concludes,  and  we  have  to  go 
over  there  or  we'll  miss  it.  I  think  they  will  begin  the  questioning 
again  as  soon  as  they  get  back. 

[Recess.] 

Mr.  Gekas  [presiding].  By  the  authority  vested  in  my  by  the 
chairman,  this  subcommittee  is  now  reconvened.  We  will  call  the 
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committee  to  order  and  begin  the  process  of  rendering  questions  to 
the  panel. 

I  will  yield  to  myself  such  time  as  I  might  consume,  and  that 
may  be  until  4  o'clock. 

[Laughter.] 

Mr.  Gekas.  Mr.  Roisman,  first,  if  I  may,  you  feel  that  it's  an  ex- 
ercise in  futility  for  the  Congress  to  coaify  the  Daubert  decision, 
which  is,  afterall,  in  your  version — and  I  agree — the  law  of  the 
land,  as  it  were.  Is  there  any  justification  for  codifying,  neverthe- 
less, on  the  basis  of,  one,  the  court  could  change  its  mind;  there 
might  be  some  case  that  would  come  up  that  the  Supreme  Court 
would  not  invalidate  Daubert  but  severely  modify  it,  contrary  to 
what  the  prevailing  thought  is  now  in  the  Congress;  other  factors 
that  might  occur?  Is  that  a  valid  concern  on  my  part?  If  I  feel 
strongly  as  a  legislator  that  Daubert  is  correct,  and  now  see  an  op- 
portunity to  put  it  in  concrete,  as  it  were,  for  my  purposes,  should 
I  not  venture  into  doing  that,  knowing  that,  just  like  the  viscidities 
of  anything  else  that  the  Supreme  Court  has  done  over  200  years, 
that  that  could  change  and  Daubert  could  become  the  son  of 
Daubert  or  the  grandson  of  Daubert,  and  then  we  wouldn't  know 
where  we  were  on  that  reasoning? 

Mr.  Roisman.  Conceptually,  I  would  have  to  agree  with  you  that 
if  you  felt  that  the  process  was  subject  to  very  rapid  modification 
by  the  Supreme  Court,  that  you  might  want  to  codify,  but  I  think 
there  are  two  reasons  why  that  would  not  be  supportive  of  section 
102. 

No.  1,  this  legislation  does  not  codify  Daubert.  In  order  to  codify 
Daubert,  what  you  do  is  you  write  a  section  that  says  the  Congress 
of  the  United  States  hereby  codifies  Daubert,  and  that's  it;  it's  done 
and  it's  set. 

When  you  start  to  write  a  very  truncated  version  of  what 
Daubert  means,  you  inevitably  create  a  shadow  of,  or  son  of, 
Daubert,  another  something  for  the  courts  to  try  to  figure  out,  well, 
what  does  this  language  mean?  Your  words  in  section  102  are  not 
the  exact  words  of  the  Supreme  Court.  In  fact,  even  if  we  looked 
only  at  section  102(b)(1),  the  Supreme  Court's  description  of  what 
is  the  scope  of  the  investigation  to  be  conducted  by  a  Federal  court 
talks  about  methodology,  reasoning,  reliability,  and  relevance.  All 
of  those  are  part  of  the  Supreme  Court  opinion  and,  arguably,  what 
you're  doing,  at  least  in  section  102(b)(1),  is  narrowing  the  inquiry 
by  the  courts  rather  than  codifying  the  full  range.  What  the  Su- 
preme Court  was  saying,  what  they  were  walking  away  from  when 
they  rejected  the  Fry  test  was  we  don't  want  to  make  this  a  one- 
shot,  simple,  yes-no  test  because  science  is  too  complicated  for  that. 
We  want  to  give  the  Federal  courts  the  flexibility  and  here  are  the 
factors  that  they  should  be  thinking  about. 

So  my  first  point  would  be  section  102  is  not  codifying  it  at  all, 
even  in  102(b)(1);  102(b)(2)  is  clearly  not  codifying  it  because  the 
Supreme  Court  makes  clear  in  its  opinion  that  the  current  law  is 
that  the  presumption  is  in  favor  of  admissibility,  and  section 
102(b)(2)  reverses  that  presumption  and  makes  the  presumption 
against  admissibility. 

But 
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Mr.  Gekas.  Then  I'm  confused.  If  we're  not  codifying — if  we're 
codifying  Daubert,  in  one  sense  you're  saying  it's  an  exercise  in  fu- 
tility. ^fow  you  give  me  the  rationale  for  saying  that  what  we 
would  do  in  attempting  to  reflect  Daubert,  not  codify  it,  we're  en- 
gaging in  creating  new  law,  and,  therefore,  if  that's  the  wisdom  of 
the  Cfongress  even  to  narrow  it — let's  say  that  that's  the  con- 
sequence of  it — we  are  not  codifying  Daubert,  but  looking  at 
Daubert,  using  it  as  a  foundation  or  as  a  touch  point,  and  creating 
new  law,  not  codifying  Daubert.  Which  is  it?  Are  we? 

First  of  all,  you  didn't — ^you  said  don't  do  it  because  it's  already 
the  law. 

Mr.  RoiSMAN.  I  was  saying 

Mr.  Gekas.  Then  you  tell  us  that  there  is  enough  difference  in 
it  that  it  would  justify,  if  we  felt  those  differences  were  valid,  to 
go  ahead  and  insert  it  into  the  law. 

Mr.  RoiSMAN.  That's  correct.  I  don't  think  what  I'm  saying  is  in- 
consistent. One  of  the  arguments  for  102  that's  been  advanced  is 
it  merely,  codifies  Daubert.  So  I  am  saying  that's  not  true.  I  don't 
think  it  does. 

Mr.  Gekas.  All  right.  Now  we  have 

Mr.  RoiSMAN.  But  the  second  argument  is,  OK,  forget  about 
whether  it  codifies  Daubert;  does  it  improve  on  Daubert?  Does  it 
make  for  a  better  situation?  And  on  that  issue,  I  say  no  because 
I  don't  think  there's  any  justification  to  further  restrict  the  admis- 
sibility of  expert  testimony.  There  is  nothing  to  suggest  that  the 
Daubert  test,  which  in  some  courts  was  already  being  used  before 
Daubert,  notably  in  the  third  circuit,  to  some  extent  in  some  of  the 
other  circuits,  that  we've  got  a  problem,  that  there's  a  lot  of — or 
even  any  significant  science  going  to  the  juries  which  the  juries  end 
up  misunderstanding,  misconstruing,  or  handling  wrong. 

But,  most  importantly — and  a  point  that  I  wanted  to  add  even 
in  answer  to  your  first  question,  which  is  why  shouldn't  we  do 
this — is  you  now  have  the  experts  in  the  United  States  who  are  the 
closest  to  this  issue  evaluating  this  question,  the  Committee  on 
Rules  of  Practice  and  Procedure,  the  Judicial  Conference  of  the 
United  States,  Judge  Winter's  letter  that's  now  in  the  record  of  this 
proceeding  which  says  that  they  unanimously  ask  the  Congress: 
"Do  not  add  section  102  now  because  they're  just  in  the  process  of 
evaluating  Daubert  and  its  impact?"  Does  it  solve  a  problem  that 
needs  to  be  solved?  Should  the  Committee  come  to  Congress  with 
a  modification  of  702  in  light  of  Daubert,  including,  I  guess,  should 
Congress  codify  it?  Should  Congress  actually  change  the  language 
of  702  so  that  it  is  never  subject  to  any  interpretation  other  than 
Daubert. 

In  the  face  of  all  of  that,  it  seems  to  me  that  Congress  should 
not.  I  mean,  you've  got  an  important  piece  of  legislation  here  in 
this  total  H.R.  10  bill.  It  has  a  lot  of  provisions  in  it.  I  can't  say 
that  I'm  a  supporter  of  very  many  of  them,  but  that's  neither  here 
nor  there.  That  piece  of  legislation  is  dealing  with  issues  that  are 
not  currently  the  subject  of  the  Judicial  Conference's  study.  They 
are  not  the  subject  of  something  the  Supreme  Court  of  the  United 
States  acted  on  less  than  2  years  ago.  They  are  not  without  some 
evidence  to  suggest  that  maybe  there's  a  problem  that  ought  to  be 
addressed. 
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And  here's  one  that  is:  Why  hold  up,  drag  down,  take  or  interfere 
with  your  overall  legislative  objective  by  proceeding  in  the  face  of 
unanimous  opposition  from  the  members  of  the  appropriate  com- 
mittee of  the  Judicial  Conference?  I  say  you  shouldn't  do  it.  Put  it 
aside. 

Mr.  Gekas.  Are  you  saying  that  one  of  the  results  that  the  Con- 
ference could  predict  would  be  a  recommendation  to  the  Congress 
that  they  do  codify  Daubert? 

Mr.  RoiSMAN.  Sure.  It  could  be  anything.  They  could  do  that. 
They 

Mr,  Gekas.  Then  there's  really  nothing  wrong  with  Congress 
codifying  a  Supreme  Court  decision  based  on  some  of  the  rationale 
which  I  offered  in  my  question  to  you? 

Mr.  RoiSMAN.  No,  and  I  started  by  saying  that,  if  that's  what  you 
wanted  to  do,  there  isn't  anything  inherently  wrong  with  it,  out 
why — what  if  this  committee  comes  back  and  says,  "No,  don't  codify 
Daubert.  We've  found  after  more  careful  study,  two  flaws  in  it  that 
will  fail  to  accomplish  the  goals  that  Daubert  wanted,  and  here's 
how  rule  702  should  be  written  to  deal  with  that?" 

Mr.  Gekas.  Then  we  can  revisit  it,  can  we  not? 

Mr.  RoiSMAN.  Of  course,  you  can,  but  why — why  make  the  mis- 
take  

Mr.  Gekas.  In  the  meantime,  they  have  the  right  to  vote  against 
this  in  our  respective  districts  is  the  point. 

Mr.  RoiSMAN.  Well,  of  course.  The  Congress  has  absolute  power 
to  pass  any  piece  of  legislation  that  it  wants,  and  I'm  not  quarrel- 
ing with  tnat.  I'm  quarreling  with  whether  you  ought  to  exercise 
that  power 

Mr.  Gekas.  You're  saying  if  we  feel  that  the  law  of  the  land,  as 
you  feel,  is  the  Daubert  decision,  and  we  take  steps  to  codify  it, 
along  with  some  other  variations,  80  percent  modify  it  or  wholesale 
modify  it,  whatever  we — the  fmal  product  reflects,  isn't  it  abso- 
lutely the  thing  to  do  if  we  feel  strongly  about  it,  knowing  that  the 
Judicial  Conference  may  in  2  years  come  back  and  say  to  us, 
"Please,  why  don't  you  change  it  by  removing  that  one  comma  and 
inserting  the  word  'indirect,'  "  or  some  other  fancy  that  they  come 
up  with?  Is  that  bad  policy  on  our  part? 

Mr.  RoiSMAN.  It's  bad  policy  to  perceive  that  section  102  is  codi- 
fying Da  w6er^;  it's  not. 

Mr.  Gekas.  Pardon  me? 

Mr.  RoiSMAN.  Section  102  is  not  codifying  Daubert.  If  that's  all 
that  was  to  be  accomplished,  there  is  a  way  to  write  the  section  to 
do  that. 

Mr.  Gekas.  Well,  does  Daubert  use  "scientifically  valid  reason- 
ing" in  the  phraseology? 

Mr.  RoiSMAN.  It's  one  of  the  phrases  in  the  opinion. 

Mr.  Gekas.  Reliability  on  the  probative  value  of  evidence? 

Mr.  RoiSMAN.  No,  it  doesn't  use — sufficiently  reliable  so  that  the 
probative  value  of  such  evidence  outweighs  the  danger  specified  in 
rule  403 — it  doesn't  use  that  phrase. 

Mr.  Gekas.  In  what  way  does  it,  does  that  phrase  diverge  from 
Daubert? 

Mr.  RoiSMAN.  By  shifting  the  burden  on  the  admissibility  of  ex- 
pert testimony  from  the  assumption  that  it  is  admissible  unless 
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shown  that  it  should  not  be  admitted.  What  it  really — the  current 
Daubert,  the  current  rules  702  and  403,  as  written  in  the  Federal 
Rules  of  Evidence,  put  the  burden  on  the  party  wishing  to  exclude 
the  evidence  to  come  forward  with  a  prima  facie  case  that  the  evi- 
dence is  inadmissible,  and  the  burden  remains  on  the  party  wish- 
ing the  evidence  in  to  show  that  they  meet  the  test,  but  the  way 
the  test  is  framed  is  that  you  must  substantially  outweigh  the  pro- 
bative value  by  the  prejudices  referred  to  in  rule  403  to  reject  the 
expert.  Congress  is  reversing  that. 

Mr.  Gekas.  But  that  would  all  be  litigated,  would  it  not,  in  a  pre- 
trial proceeding,  as  I  would  view  it,  where  the  contrary  view  by  the 
opponent  would  also  be  viable;  is  that  correct? 

Mr.  RoiSMAN.  Oh,  sure,  it  would  be  done  under  a  104  hearing 
under 

Mr.  Gekas.  Yes. 

Mr.  RoiSMAN  [continuing].  Federal  Rules  of  Evidence. 

Mr.  Gekas.  So  then  what — aren't  the  protections  there?  Under 
our  theory  of  shifting  the  burden,  aren't  the  main  protections  still 
extant? 

Mr.  RoiSMAN.  No.  No,  they're  not  still  extant  because 

Mr.  Gekas.  Why? 

Mr.  RoiSMAN.  Well 

Mr.  Gekas.  If  we  have 


Mr.  RoiSMAN.  It's  as  though  I  were  to  tell  you  that  this  piece  of 
legislation  cannot  be  passed;  Congress  doesn't  have  the  authority 
to  pass  this  legislation  until  it  is  able  to  prove  that  the  legislation 
will  be  more  useful  than  harmful.  If  I  told  you  that,  you  would  say 
you've  just  taken  away  my  power  to  act;  you've  made  me  meet  a 
test  I  didn't  have  to  meet  before.  You're  telling  the  proponent  of  ex- 
pert testimony,  "I'm  not  going  to  let  your  experts  testify  unless  you 
prove  that  the  probative  value  of  their  evidence  substantially  out- 
weighs the  possibility  of  prejudice  and  the  other  factors  that  are  in 
rule  403." 

Mr.  Gekas.  Are  you  opposed  generally  to  the  Congress  ever  act- 
ing to  shift  the  burden  of  proof  in  any — at  anytime  on  any  case? 

Mr.  RoiSMAN.  No. 

Mr.  Gekas.  Oh,  I  see.  So  on  this  one 

Mr.  RoiSMAN.  On  this  case,  I  don't  think  Congress  has  any  basis 
for  wanting  to  shift  it. 

Mr.  Gekas.  I  understand. 

Mr.  RoiSMAN.  I  mean,  that — my  position  is  you  don't  have  a  sci- 
entifically reliable  basis  to  believe  that  this  solution  is  solving  a 
problem.  There's  not  a  problem  there  for  this  solution  to  solve. 

Mr.  Gekas.  Then  I'll  just  end  my  questioning  of  you  by  asking 
once  again:  if  we  took  Daubert,  whole  cloth,  as  the  Supreme  Court 
has  stated  it,  would  you  still  object  to  our  codifying  it? 

Mr.  RoiSMAN.  I  would  for  the  reason  that  I  think  you  would  be 
much  wiser  to  wait  for  Judge  Winter's  advisory  committee  to  report, 
its  recommendations  to  you  in  the  normal  way  in  which  you  get 
proposed  changes  to  the  Federal  Rules  of  Evidence. 

Mr.  Gekas.  I  thank  you. 

Mr.  MOORHEAD  [presiding].  The  gentleman  from  New  York,  Mr. 
Nadler,  is  recognized. 
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Mr.  Gekas.  Well,  wait.  I'm  sorry,  I  had  one  more  question — one 
more  question  for  Mr.  Charrow.  I  had  written  a  note  here. 

In  the  hypothetical  that  you  gave  about  the  one  study,  that  there 
was  only  one  study,  and  the  expert  relied  on  it,  again,  reverting  to 
the  process  to  the  proceedings,  we  would  have  a  pretrial,  would  we 
not? 

Mr.  Charrow.  Correct. 

Mr.  Gekas.  And  there,  wouldn't  that  be  controverted?  Wouldn't 
there  be  an  expert  on  the  other  side  who  would  point  out  that  flaw, 
that  there  was  only  one  study 

Mr.  Charrow.  Correct.  Correct.  And  under  the  bill  as  it's  cur- 
rently written,  what  could  happen  would  be  that  the  epidemiolog- 
ical evidence,  the  data,  the  published  paper,  that  would  come  in 
under  this  bill.  The  only  thing  that  this  bill  would  exclude  would 
be  the  ultimate  opinion  that  the  epidemiologist  is  trying  to  testify 
to,  that  chemical  A  caused  disease  B. 

So  this  bill  does  not  keep  out  science. 

Mr.  Gekas.  I  understand. 

And  one  for  Dr.  Zweig;  you  mentioned  something  and  I  didn't 
quite  catch  it.  Did  vou  intimate  that  you  want  to  substitute  the 
word  "research"  for  '  reasoning"  in  our  proposed  legislation? 

Mr.  Zweig.  I  didn't  suggest  or  initiate  that.  I  think  that — may  I 
respond  in  terms  of  the  question 

Mr.  Gekas.  Yes. 

Mr.  Zweig  [continuing.]  You  raised  about  codifying  Daubert? 

Mr.  Gekas.  Yes. 

Mr.  Zweig.  Daubert  is  a  big  decision  with  a  lot  of  instructions  to 
judges.  It  shifts,  in  my  view,  the  duty  from  a  rule-of-thumb  applica- 
tion of  a  rule  to  admissibility  to  a  judicial  duty  to  screen.  Mr. 
Charrow  called  it  "gatekeeping,"  but  a  judge  must  screen  the  evi- 
dence and  assure  its  scientific  reliability,  which  means  its  scientific 
validity  under  the  terms  of  the  Daubert  decision. 

Dauhert  uses  the  term  "scientific  reasoning,"  but  it's  within  a 
context  of  scientific  research,  scientific  knowledge,  scientific  facts. 
And  if  the  Congress  were  to  find  that  it  wishes  to  add  its  weight 
to  the  witness'  requirement  to  testify  to  scientific  issues,  "reason- 
ing" by  itself  is  insufficient. 

It  would  seem  to  me  to  be  more  effective  for  Congress  to  incor- 
porate Daubert  basic  underlying  commands  to  the  courts,  including 
the  four  standards  set  forth  in  the  decision  by  means  of  which 
judges  may  make  findings  about  scientific  reliability. 

Mr.  Gekas.  I  have  one  question  generally  and  then  I'm  through, 
Mr.  Chairman.  Thank  you  for  letting  me  wield  the  gavel.  I  thought 
I  could  question  forever,  but  you  took  the  gavel  back. 

[Laughter.] 

Mr.  Gekas.  What  if  we  decided  to,  bowing  to  the  opponents  of 
what  we're  trying  to  do  here,  to  eliminate  the  quasi-modification — 
quasi-codification  of  Daubert  that's  contained  in  our  language  here 
and  simply  went  to  (c)  and  retained  the  disqualification  section 
having  to  do  with  contingent  compensation  for  witnesses?  Are  you 
in  favor  or  not  in  favor  of  that,  just  a  quick  yes-or-no  answer? 

Mr.  RoiSMAN.  No,  I  would  oppose  it.  I've  given  reasons  in  my  tes- 
timony and  so  has  Judge  Winter  in  his  letter. 

Mr.  Gekas.  Judge  Winter  is  swarming  all  over  the  place  here. 
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Mr.  RoiSMAN.  As  well  he  should. 

Mr.  Gekas.  Mr.  Charrow. 

Mr.  Charrow.  I  think  the  provision  in  H.R.  10  as  written  is  su- 
perb. 

Mr.  ZWEIG.  I  think  there's  no  problem  with  it. 

Mr.  Gekas.  Thank  you. 

Mr.  MOORHEAD.  The  gentleman  from  New  York. 

Mr.  Nadler.  Thank  you. 

Let  me  briefly  ask  Mr.  Roisman  to  follow  up,  Why  do  you  object 
to  the  disqualification  provision  if  unaccompanied  by  the  others? 

Mr.  Roisman.  OK.  I  think,  first  of  all,  because  it's  unnecessary. 
There's  nothing  to  indicate  that  we  have  a  problem  with  this. 
Judge  Winter  in  his  letter  points  out — and  it's  consistent  with  my 
knowledge  as  well — that  virtually  nowhere  does  anyone  ever  offer 
a  contingent-fee  witness.  In  some  States,  in  some  courts  discipli- 
nary rules  prohibit  it.  In  other  places,  just  common  sense  would 
tell  you:  don't  put  a  witness  on  the  witness  stand  who  will  have 
to  answer  the  question  that  his  opinion  is  based  in  part  upon  the 
realization  that  if  the  jury  believes  him,  he'll  get  paid,  and  if  they 
don't,  he  loses.  I  mean,  that  just — just  common  sense  tells  you 
that's  not  an  issue. 

Mr.  Nadler.  Would  it  be  harmful  to  include  that? 

Mr.  Roisman.  Yes,  absolutely. 

Mr.  Nadler.  Why? 

Mr.  Roisman.  It  will  be  harmful  for  two  reasons.  First  of  all,  be- 
cause it  will  invite  a  whole  new  area  of  debate  as  to  whether  or 
not  the  expert  is  really  operating  on  a  contingent-fee  basis  or  not. 
If  the  expert,  as  Judge  Winter  points  out,  is  working  for  the  de- 
fendant and  testifies,  is  he  a  contingent-fee  expert?  Will  the  plain- 
tiff in  that  case  be  free  to  inquire  into  the  hiring  and  firing  prac- 
tices of  the  defendant  in  order  to  discover  what  has  been  your  his- 
tory of  how  long  you've  kept  experts  on  your  staff  after  their  testi- 
mony was  not  accepted 

Mr.  Nadler.  OK. 

Mr.  Roisman  [continuing].  Et  cetera,  et  cetera.  It's  just — it's 

Mr.  Nadler.  OK. 

Mr.  Roisman  [continuing].  Mischievous. 

Mr.  Nadler.  Thank  you. 

Let  me  ask  Dr.  Zweig.  Right  now  you  have  section  104  hearings. 
This  legislation  would  shift  the  burden.  Why  we  would  want  to 
shift  the  burden  against  scientific  evidence  is  beyond  me,  but  that's 
another  question.  But  this  would  shift  the  burden  so  that  you 
would  now  have  to  prove  the  admissibility  of  presumptively  inad- 
missible testimony  all  the  time.  In  your  opinion,  would  this  give 
rise  to  a  great  amount  of  additional  pretrial  litigation? 

Mr.  Zweig.  I  think  it  would  create  an  endless  number  of  hear- 
ings in  addition  to  those  which  the  courts  currently  experience. 

Mr.  Nadler.  So  the  answer  is  yes? 

Mr.  Zweig.  The  answer  is  yes. 

Mr.  Nadler.  And,  therefore,  great  additional  expense  to  both 
parties? 

Mr.  Zweig.  I  think  we  don't  know  how  much  expense  would  be, 
but  there  could  be  additional  parties'  expense,  court's  expense,  and 
experts'  expense. 
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Mr.  Nadler.  And  would  this  give  rise  to  a  greater  additional 
number  of  appeals  because  now  the  question  of  weight  to  be  given 
of  expert  witnesses,  testimony  is  basically  before  the  jury,  but  now 
you're  going  to  have  a  lot  more  decisions  for  the  judge  to  make  pre- 
liminarily, which  after  the  trial  could  give  you  a  lot  of  appeals  as 
to  whether  the  judge  was  correct  in  admitting  or  not  admitting 
based  on  this? 

Mr.  ZwElG.  Well,  I  think  that  the  system  is  structured  to  gen- 
erate appeals,  to  challenge  new  law,  and  this  would  do  it.  What 
this  does,  Mr.  Nadler,  is  to  essentially  modify  rule  402  of  the  Fed- 
eral Rules  of  Evidence,  and  I  don't  think  that  that  modification 
would  be  taken  lying  down  by  the  practicing  bar,  the  trial  bar. 

Mr.  Nadler.  So,  in  other  words,  you'd  have  a  lot  more  pretrial 
hearings  and  a  lot  more  appeals. 

Secondly,  would  this  make  it  much  more  difficult,  in  your  opin- 
ion, for  the  prosecution  to  use  scientific  evidence  or  DNA  testi- 
mony, and  so  forth,  or  forensic  evidence  in  criminal  trials? 

Mr.  ZWEIG.  Yes. 

Mr.  Nadler.  So  it  would  make  it  more  difficult  to  convict  defend- 
ants in  criminal  trials  through  the  use  of  forensic  evidence? 

Mr.  ZWEIG.  I  think  forensic  evidence  would  be  challenged  at 
every  introduction  as  presumptively  inadmissible. 

Mr.  Nadler.  And  you  would  have  to  then  spend  a  lot  of  time  and 
effort  to  rebut  that  presumption? 

Mr.  ZWEIG.  If  you  could,  but  evidence  technicians  are  not  sci- 
entists. By  and  large,  I'm  not  sure  they'd  be  able  to  do  what  the 
court  would  ask  them  to  do  in  applying  either  Daubert  or  scientific 
reasoning  standards. 

Mr.  MooRHEAD.  Would  the  gentleman  yield  for  a  second? 

Mr.  Nadler.  Yes. 

Mr.  MooRHEAD.  Criminal  trials  are  exempted  in  this  legislation 
now,  this  bill. 

Mr.  ZWEIG.  They  are? 

Mr.  MOORHEAD.  Yes. 

Mr.  Nadler.  In  the  redraft,  not  in  this?  I  don't  see — in  this  bill? 
I  haven't  seen  it. 

Mr.  Moorhead.  We're  going  to — we're  making  changes  in  it. 

Mr.  Nadler.  Oh,  they  will  be  exempted  in  the  redraft?  Well,  I'm 
glad  to  hear  that  that  improvement  is  being  made. 

So,  in  other  words,  the  redraft  that  we  haven't  seen  yet  will  say 
that,  presumably,  scientific  evidence — that  if — Dr.  Zweig,  we're  in- 
formed now  that  a  redraft  that  we  haven't  seen  yet  will  exempt 
criminal  trials  from  this  rule.  So  now  you'll  have  different  rules  in 
criminal  and  civil  trials,  and  would  it  then  be  fair  to  say  that  it 
will  be  much  more  difficult  to  introduce  scientific  evidence  into  civil 
than  into  criminal  trials? 

Mr.  Zweig.  Yes. 

Mr.  Nadler.  Is  there  any  reason,  any  scientific  or  other  reason, 
why  you  should  have  different  standards  of  admissibility  of  sci- 
entific evidence  on  the  civil  side  and  on  the  criminal  side? 

Mr.  Zweig.  It's  a  matter  of  policy.  If  the  Congress  should  find 
and  decide  that  the  policy  should  differentiate,  then  the  Congress 
is  free  to  act. 

Mr.  Nadler.  Say  it  again?  I'm  sorry? 
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Mr.  ZwEiG.  It's  a  policy  choice,  Congressman.  If— you  asked  me, 
is  there  a  reason  for  it 

Mr.  Nadler.  Is  there  a  scientific  reason  why  scientific  testimony, 
why  the  same  scientific  testimony  or  evidence  would  be  more  reli- 
able and  probative  in  a  civil  trial  than  it  would  in  a  criminal  trial? 

Mr.  ZwEiG.  No,  not  from  the  evidence  itself,  but  there  is — there 
is  the  feeling  in  the  land  that  junk  science  has  been  imported  into 
the  civil  side,  and  I  do  not  hear  the  same  label  sticking  to  the 
criminal  side  of  the  law. 

Mr.  Nadler.  So  assuming  junk  science  exists  and  is  a  problem, 
if  we  were  to  amend  this  bill  to  exclude  the  criminal  side,  then  the 
same  evidence  that  in  the  civil  trial  would  be  labeled  junk  science 
and  would  not  be  admitted,  that  presumptively  junk  science  would 
be  admitted  in  the  criminal  trial? 

Mr.  ZwEiG.  It's  almost  never  the  same.  There's  a  fundamental 
proof  that's  used  in  civil  trials  and  it's  called  causation.  Did  a  par- 
ticular cause  lead  to  a  certain  effect?  And  the  effect  is  usually 
somebody's  health  or  life  being  adversely  affected.  In  the  criminal 
area,  the  question  goes  usually  to  identification  of  several  suspects 
and  their  connection  wish  a  crime  scene  or  victim. 

Mr.  Nadler.  Or  to  causation  in  a  criminal  trial.  For  example 

Mr.  ZwEiG.  Maybe  poisoning. 

Mr.  Nadler.  Well,  yes.  The  difference  between  a  criminal  and 
civil  trial  could  be  in  a  civil  trial  someone  produced  this  substance 
which  someone  else  ingested  or  inhaled,  as  a  result  of  which  was 
the  subsequent  death  or  ill  health,  which  was  through  negligence 
allowed  to  come  into  contact  with  that  person?  In  the  criminal  trial 
it  wasn't  negligence;  it  was  deliberate,  but  you've  got  the  same 
question.  Was  it 

Mr.  ZwEiG.  Well,  it's  theoretically  the  same  question,  but  I  doubt 
that  actually  it  is.  Most  forensic  evidence  hinges  on  blood  type,  fin- 
gerprint, and  other  tests  of  body  parts,  fluids,  systems,  each  of 
which  would  be  called  into  question  in  a  presumption  of  inadmis- 
sibility. 

Mr.  Nadler.  I  thank  you. 

I  have  one  more  question  for  Mr.  Charrow,  a  very  brief  question. 
What  you  said,  basically — everything  I  heard  you  say  this  morning 
goes  along  the  line  that  jurors  are  getting  fed  science,  junk  science, 
and  it's  very  difficult  for  them  to  determine  what  is  correct,  what 
is  valid  science,  what  isn't,  and  we  have  to  protect  them  from  that. 
Is  your  objection  really  to  the  standard  of  admissibility  of  scientific 
evidence  or  is  your  problem  really  with  the  competence  of  jurors  as 
opposed  to  judges  to  make  determinations  as  to  validity  of  evi- 
dence? 

Mr.  Charrow.  The  Federal  Rules  of  Evidence  recognize  that  the 
factfinder,  whether  the  factfinder  is  a  judge  or  a  juror,  needs  assist- 
ance when  faced  with  issues  of  science.  That's  what  the  Congress 
decided  20  years  ago  when  it  enacted  the  Federal  Rules  of  Evi- 
dence, and  I  think  it  was  a  wise  choice.  I  think  the  issue  we're  fac- 
ing today,  and  the  courts  have  been  facing,  is  how  best  can  we  en- 
sure that  our  teacher  is  really  a  teacher  and  not  a  charlatan  or  a 
teacher  who  is  teaching  for  the  benefit  of  the  classroom  and  not 
someone  who  is  teaching  for  the  benefit  of  a  client. 
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I  think  the  Daubert  opinion  helps  us  along  when  developing  tech- 
niques, to  make  sure  the  techniques  that  were  used  were  appro- 
priate, and  I  think  the  amendment  to  the  Federal  Rules  of  Evi- 
dence proposed  in  this  piece  of  legislation  would  ensure  that  the  ul- 
timate conclusion  that  the  expert  provides  is,  in  fact,  in  accordance 
with  scientific  norms.  That's  all  it  does. 

Thank  you. 

Mr.  Nadler.  Thank  you,  and  thank  you,  Mr.  Chairman. 

Mr.  MOORHEAD.  I  would  say  it's  probably  a  mistake  to  say  that 
the  bill  will  be  changed  because  that's  up  to  the  majority  of  the 
members  of  the  committee;  of  course,  you  know  that. 

Mr.  Charrow.  As  I'm  sure  the  committee  realizes,  there  are  pro- 
visions in  the  Federal  Rules  that  treat  evidence  in  criminal  cases 
differently  than  evidence  in  civil  cases.  So  Congress  made  that 
choice  20  years  ago. 

Mr.  MoORHEAD.  The  gentleman  from  Ohio,  Mr.  Hoke,  is  recog- 
nized. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

It's  about  10  years  since  I've  practiced  law  at  the — in  a  court- 
room. And,  Mr.  Roisman,  you  have  reminded  me  how — your  pres- 
entation has  reminded  me  how  overstatement  and  hyperbole  are 
some  of  the  most  effective  tools  of  an  effective  litigant  who  is  suc- 
cessful. I  mean,  there  were  two  things  that  I  heard  you  say  that 
I  just — I  need  to  comment  on,  and  then  I've  got  some  questions 
that  I  want  to  pursue. 

One  was  you  had  indicated  that  when  you — Dr.  Zweig's  testi- 
mony, in  surveying  whether  or  not  there  was  a  problem  in  this 
area,  said  that  he  characterized  his  testimony  as  saying  that  there 
is  absolutely  none.  That's  certainly  not  what  I  got  out  of  his  testi- 
mony. And  you  characterized  Mr.  Charrow  as  saying  that  all  sci- 
entific expert  witnesses  are  charlatans.  I  didn't  hear  him  say  that, 
either.  I  think  that  there  are  problems  in  this  area  that  we're  try- 
ing to  solve,  but  I'm  not  sure  that  that  kind  of  overstatement  is 
particularly  helpful. 

I  would  like  to  go — I  don't  think  that  we  have  really  examined 
section  (c)  very  much.  Dr.  Zweig,  you  indicated  that  you  have  no 
problem  with  it.  It's  the  one  that  says  that  testimony  by  a  witness 
who  is  disqualified  is  inadmissible  if  the  witness  is  entitled  to  re- 
ceive any  compensation  contingent  on  the  result,  essentially.  Why 
do  you  have  no  problem  with  that? 

Mr.  Zweig.  I  don't  have  an  empirical  basis  for  an  opinion  that 
would  support  it.  I  can't  cite  statistics.  I  doubt  that  statistics  exist 
in  this  area. 

When  I  was  asked  to  testify,  I  called  up  20  of  my  favorite  judges 
from  around  the  country  and  asked,  "Is  this  a  problem  in  your 
court?"  And  to  a  person,  they  said  it  wasn't  a  problem  as  an 
upfront  matter;  that  if  people  wanted  to  put  sweeteners  into  expert 
witness  fees,  they  don't  do  it  by  contingent  fees,  partly  in  deference 
to  local  canons  of  ethics,  partly  in  conformance  to  local  law,  and 
partly  just  to  hide  it.  And  so  I  got  a  little  encyclopedia  of  how  peo- 
ple can  sweeten  expert  witness  fees.  One  of  them  is  to  pay  year- 
end  bonuses.  Another  is 

Mr.  Hoke.  That's  if  the  person  is  an  employee  of  the  particu- 
lar  
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Mr.  ZwEiG.  Not  necessarily, 

Mr.  Hoke.  Oh,  you  just  do  it  as  a  1099  bonus  to  a — I  see.  OK 
With  no  appearance  that  it  has  any  relationship  whatsoever  to  the 
particular  litigation? 

Mr.  ZwEiG.  Yes. 

Mr.  Hoke.  That's  interesting. 

Mr.  ZwElG.  Another  way  of  hiding  it  was  to  increase  the  fee  in 
a  subsequent  case  for  that  same  expert  to  testify,  maybe  double  or 
triple.  And,  in  any  case,  it's  an  under-the-table  relationship,  accord- 
ing to  the  anecdotal  information  collected. 

Mr.  Hoke.  Is  any  of  the  advertising  in  this  area  that  you  dis- 
cussed, and  that  Mr.  Charrow  at  least  showed  apparently  exists, 
does  any  of  it  advertise  that  a  person  is  willing  to  testify  for  a  con- 
tingent fee? 

Mr.  ZwEiG.  I  have  not  seen  such  an  offer  by  an  individual  expert 
witness,  but  expert  witnesses  frequently  are  gathered  by  headhunt- 
ers  and  clearinghouses  who  bring  them  together  into  rosters,  and 
they  occasionally  advertise.  Sometimes  directly  and  sometimes  by 
intimation  and  implication,  assertions  are  made  that  there  exist 
ethically  acceptable  ways  of  handling  fees  on  a  contingent  basis  or 
in  the  nature  of  a  contingent  basis.  I  have  not  studied  this  and  I 
do  not  know  who  has. 

Mr.  Hoke.  Mr.  Roisman,  you  indicated  that  the  common  sense — 
when  we  were  talking  about  contingent  fees,  you  felt  that  there's 
no  reason  to  have  this  disqualification  provision  in  there  because 
I  think  you  said  common  sense  would  tell  you  that  a  jury  would 
disqualify  or  discount  the  testimony  or  testimonial  evidence  given 
by  a  scientific  expert.  Can  you  explain  what  you  meant  by  that? 

Mr.  Roisman.  Sure.  Just  as  we're,  I  think,  all  in  agreement  that 
an  expert  who  testifies  contingent  on  the  out  come  of  the  case  get- 
ting paid  represents  an  expert  whose  opinion  is  not  very  reliable. 
That's  really  what  we're  assuming.  The  jurors  equally  understand 
that.  I,  as  a  lawyer,  wouldn't  even  consider,  have  never  had  an  ex- 
pert suggest  such  an  arrangement  to  me,  and  wouldn't  consider 
using  it  if  they  did.  And,  as  Judge  Winter  points  out,  it's  pretty 
much  prohibited  in  almost  every  jurisdiction  under  the  disciplinary 
rules. 

So  I  think  just  common  sense  would  say,  who  would  put  such  an 
expert  up?  You  wouldn't  trust  that  expert's  opinion  if  you  knew 
that  they  were  testifying  on  a  contingent  basis. 

Mr.  Hoke.  Why  do  you  suppose  it  is  that's  it  so  self-evident  that 
that  kind  of  financial  pecuniary  incentive  in  the  outcome  of  a  case 
is  unethical  and  knee-jerk  wrong  when  it  comes  to  an  expert  wit- 
ness, but  that  we  don't  have  that  same  kind  of  knee-jerk  reaction 
of  a  lack  of  ethics  when  it  comes  to  the  fee  arrangements  that  at- 
torneys themselves  enter  into  in  the  same  situation? 

Mr.  Roisman.  Oh,  because  they're  entirely  two  different  pur- 
poses. As  we've  been  discussing  here  this  morning,  the  goal  of  the 
expert  is  to  give  you  an  objective  opinion  about  a  particular  issue. 

Mr.  Hoke.  Do  you  think  then 

Mr.  Roisman.  The  goal  of  the  lawyer  is  to  be  an  advocate  for  one 
particular  point  of  view,  and  it's  precisely  that  that  makes  the  ex- 
pert not  a  very  good  expert.  You  don't  want  an  expert — I  don't  hire 
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experts  to  be  my  advocates.  I  go  to  the  experts  to  tell  me  what  they 
believe  and  then  tell  the  jury  what  they  believe. 

Mr,  Hoke.  Well,  just  one  thing  on  that  point,  and  that  is  that 
I'd  like  to  point  out  to  you  that  in  all  of  the  nations  in  Europe  ex- 
cept for  Greece  the  same  kind  of  visceral  revulsion  that  you  experi- 
ence for  the  notion  of  having  a  contingent-fee  arrangement  for  an 
expert,  an  objective  expert,  is  experienced  in  their  legal  systems 
with  respect  to  the  attorneys  having  that  same  kind  of  relation- 
ships with  their  clients  in  terms  of  contingent  fees,  and  they're  ille- 
gal over  there. 

But  I  wonder  if,  based  on  that,  if  you  feel  that  the  main  thing 
here  is  for  objectivity,  that  the  other  proposal  where  the  court  itself 
is  the  one  that  is  appointing  the  expert,  does  that  become  more  at- 
tractive to  you  as  an  alternative? 

Mr.  RoiSMAN.  The  problem  with  the  court-appointed  expert  as 
the  only  expert,  which  I  gather  is  what  you're  suggesting  to  me,  is 
that  as  the  scientific  community  has  recognized — and  there's  ref- 
erence to  it  in  the  Daubert  opinion;  there  were  various  scientific 
groups  submitting  amicus  briefs  there — science  is  not  a  monolithic 
system.  That's  why  the  Supreme  Court  focused  on  reasoning  and 
methodology,  because  two  scientists  looking  at  the  same  material 
may  see  it  and  have  different  opinions  about  what  it  means.  The 
purpose  of  the  jury  trial  is  to  have  that  disagreement  resolved  one 
way  or  the  other,  so  the  parties  can  go  on  with  their  lives.  Trying 
to  find  one  expert  who  somehow  or  another  encapsulates  the  one 
view  when  it's  not  a  subject  on  which  there  is  one  view  is  ex- 
tremely difficult.  The  rule  706  of  the  Federal  Rules  of  Evidence 
that  now  exists  asks — gives  the  court  the  authority,  if  it  wishes,  to 
bring  in  another  expert  who  will  do,  as  Dr.  Zweig  said,  lay  the 
background  for  the  jury  so  that  they  understand  these  two  compet- 
ing experts.  But  this  competition  of  scientific  views  is  part  of  what 
our  dispute  resolution  system  is  about. 

Mr.  Hoke.  I'd  like  to  explore  that  more.  I  see  I'm  out  of  time. 
Maybe  we'll  get  a  round — an  opportunity  for  a  second  round  of 
questions  from  the  chairman,  but  I  think,  Mr.  Chair,  I  don't  want 
to — I'd  like  to  give  you  an  opportunity  to  say  something,  if  you 

Mr.  MOOR^AD.  Go  right  ahead. 

Mr.  Hoke.  Oh,  go  right  ahead? 

Mr.  Moorhead.  Yes. 

Mr.  Hoke.  Oh,  OK 

Well,  I  know  that — let  me — Mr.  Chair,  you  wanted  to  add  some- 
thing, I  see,  and  then  I  wanted  to  explore  this  other  thing. 

Mr.  Charrow.  Yes,  if  you  don't  mind — I  think  the  point  he  raises 
is  a  very  good  one.  Congressman.  I  think  the  real  purpose  of  a  706 
expert  from  a  practical  sense  is  the  706  expert  acts  as  the  gov- 
ernor. A  plaintiffs  lawyer  and  the  defense  lawyer  are  going  to  be 
very  careful  who  they  choose  as  their  experts  if  they  know  there 
is  going  to  be  a  court-appointed  expert  assisting  the  judge  and  the 
jury  in  the  process.  That,  in  my  view,  is  the  real  benefit  of  a  706 
expert. 

Mr.  Hoke.  Well,  would  it  make  sense  that  there  be  an  affirma- 
tive obligation  on  the  part  of  the  court  to  initiate  the  first  expert, 
the  first  scientific  expert,  and  if  that  person — if  either  party  then 
wants  to  either  rebut  or  color  that  expert's  testimony  with  other 
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testimony,  such  as  what  you  were  discussing,  Mr.  Roisman,  would 
it— does  it  make  sense  that  we  change  the  order,  I  guess,  in  terms 
of  where  do  we  start?  Do  we  start  with  someone  that  is  assumed 
to  be  objective  because — or  more  objective,  OK,  assumed  to  be  more 
objective  without  an  advocacy  role  because  he  or  she  has  been  ap- 
pointed by  the  court,  and  would  that  assist  in  coming  up  with  just 
outcomes,  which  is  obviously  what  we're  trying  to  do  here? 

Mr.  Charrow.  I  think  it  would  go  a  long  way  toward  that.  It 
would  certainly  improve  the  quality  of  jury  decisionmaking.  I  think 
it  would  improve  the  quality  of  the  judge's  decisionmaking.  And,  in- 
deed, as  we  have  more  experts  involved,  as  Mr.  Roisman  suggests, 
the  more  the  merrier.  It's  going  to  improve  the  overall  quality  of 
decisionmaking,  which  is,  I  think,  what  all  three  of  us — and  I  know 
the  subcommittee — want  to  do. 

Mr.  Hoke.  What  do  you  feel  about  that.  Dr.  Zweig,  the  idea  of 
putting  this  affirmative  obligation  on  the  court  to  be  the  first 
appointer  of  expert  testimony  or  opinion? 

Mr.  Zweig.  An  affirmative  obligation  on  the  court?  By  that,  do 
you  mean.  Congressman,  that  you'd  add  requirements  in  the  Fed- 
eral Rules  of  Evidence? 

Mr.  Hoke  [Nods  affirmatively]. 

Mr.  Zweig.  Daubert  goes  a  long  way  to  sort  of  do  that  by  requir- 
ing the  judicial  screening  duty.  It  discusses  independent  neutral 
experts  to  some  extent.  The  authority  is  there  for  doing  it. 

The  Federal  Judicial  Center  has  undertaken  studies  and  found 
that  the  lion's  share  of  the  Federal  bench  is  glad  to  have  that  au- 
thority and  thinks  it  may  be  useful.  About  one  in  five  Federal 
judges,  20  percent,  has  actually  used  it.  And  because  of  the  way 
that  the  control  over  the  adversary  process  is  vested  in  the  parties 
so  judges  are  worried  that  the  court's  expert  comes  in  with  extra 
credibility  and  can  tilt  the  playing  field  inordinately  and  inappro- 
priately. Many  judges  are  worried  that  it  is  impossible  for  even  the 
court's  expert  to  shed  bias;  that  the  way  that  questions  are  asked 
and  solved  in  science  is  not  bias  or  value-free;  it's  subjected  to  the 
light  of  day  through  an  orderly  process  for  disproving  a  proposition, 
or,  in  the  alternative,  approving  it.  But  it's  not  that  there  aren't 
preferences  and  judgments  made. 

Federal  judges  also  seem  to  think  that  it's  very  important  to  find 
the  right  case,  those  in  which  the  evidence  is  so  unobvious  and  the 
process  of  discovery  so  complex  that  it's  very  hard  to  get  a  handle 
on  it  as  one  kind  of  case.  But  I  haven't  heard  Mr.  Charrow's  gov- 
ernor role  alluded  to  as  one  that  judges  would  prefer.  If  it  were  to 
be  a  governor  role  of  expert  testimony  in  general,  it  might  be  pref- 
erable to,  as  an  accountability  measure,  than  to  restrict  it  to  sci- 
entific testimony  specifically. 

Mr.  Roisman.  Mr.  Hoke,  could  I  just  add  one  thing? 

Mr.  Hoke.  Sure. 

Mr.  Roisman.  The  American  Association  for  the  Advancement  of 
Science,  in  conjunction  with  the  Federal  judges,  is  now  in  the  proc- 
ess of  running  a  pilot  study  of  exactly  how  rule  706  might  work  to 
be — and  the  point  is  to  see  new  ways  of  using  it  more.  I  think  some 
of  the  questions  that  you  are  raising  are  of  interest  as  things  that 
they  might  want  to  try  in  this  pilot  study.  The  authority  is  there 
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in  terms  of  the  ability  of  a  Federal  judge  to  do  what  you're  suggest- 
ing, if  they  chose  to. 

One  of  the  people  involved  in  the  studies  is  in  the  audience  today 
and  I'm  on  one  of  the  advisory  panels  related  to  it.  I  hope  that 
they'll  take  into  account  that,  and  if  you've  got  other  suggestions 
as  to  ways  in  which  the  "independent  expert"  could  be  used  effec- 
tively in  these  court  cases,  it  would  be  very  helpful  to  have  that 
input.  Since  the  study  is  really  just  about  to  start,  this  is  a  good 
time  to  get  that  input. 

Mr.  Hoke.  Well,  I  understand  what,  Dr.  Zweig,  you're  talking 
about  with  respect  to  the  independent  expert  also  having  his  or  her 
own  biases,  but  it  seems  to  me  that  you've  gone  an  awful  long 
way — the  biases  will  never  be  ones  that  are  aimed  at  a  particular 
party.  The  biases  may  be 

Mr.  Zweig.  That  is  absolutely  correct,  Congressman. 

Mr.  Hoke.  They  may  be  in  favor  of  a  particular  interpretation. 

Mr.  Zweig.  That's  absolutely  correct.  And  I  would  even  venture 
a  measure  stronger  than  that.  Most  scientists  do  not  want  to  get 
involved,  in  my  experience,  in  the  justice  system  as  party  hired 
gfuns.  They  feel  that  their  scientific  integrity  is  likely  to  be  dam- 
aged and  the  time  and  effort  spent  go  awry.  On  the  other  hand, 
when  approached  about  testifying  as  the  court's  witness  or  of  as- 
sisting the  court  in  a  counseling  and  advisory  capacity,  I  see  no 
such  reticence. 

Mr.  Hoke.  Do  you — as  a  final  question — do  you  see  any  of  the — 
Mr.  Roisman  mentioned  a  number  of — and  maybe,  Mr.  Charrow, 
you  want  to  answer  this  also — a  laundry  list  of  potential  problems 
that  would  result  from  being  able  to — or  from  disqualifying  as  a 
matter  of  law  experts  who  have  a  pecuniary  interest  in  the  result 
on  a  contingent  basis,  do  you  see  any  dangers  in  codifying  that? 

Mr.  Zweig.  I  do  not. 

Mr.  Hoke.  Do  you,  Mr.  Charrow? 

Mr.  Charrow.  I  do  not. 

Mr.  Hoke.  OK.  I  have  a  lot  of  other  questions,  but  I  guess 
we'll 

Mr.  Moorhead.  If  you  have  important  questions  that  you  want 
answered,  go  right  ahead  and  ask  them. 

Mr.  Hoke.  That  this  is  OK  now? 

Mr.  Moorhead.  Yes. 

Mr.  Hoke.  All  right.  I'm  going  to — if  I  could  take — it  probably 
won't  sound  nearly  as  important  as 

Mr.  Moorhead.  Go  right  ahead. 

Mr.  Hoke.  All  right. 

Mr.  Charrow,  the  other  area  that  I  wanted  to  explore  in  here  is 
we've  got  two  parts  of  part  (b)  of  this,  adequate  basis  for  opinion. 
No.  1  and  No.  2.  I  see  no — I  see  nothing  problematic  about  part  1 
where  we're  saying  that  the  opinion  is  based  on  scientifically  valid 
reasoning,  but  I  do  see  that  the  request  that  we're  making  of  the 
court,  the  determination  that  we're  making,  that  we're  asking  the 
court  to  make  in  part  2  to  determine  that  the  evidence  is  suflR- 
ciently  reliable,  so  the  probative  value — the  probative  value  of  it 
outweighs  the  dangers,  it  seems  to  me  that  that's  an  awful  lot 
harder  determination  than  the  determination  in  part  1. 
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I  wonder  if  maybe  you  could  respond  to  that.  I'm  going  to  ask  Dr. 
Zweig  and  Mr. — I  think  I  probably  won't  ask  Mr.  Roisman  to  re- 
spond to  that.  I  know  how  he's  going  to  respond.  But  I  wonder  if 
you  might  shed  some  light  on  that  because  I  think  that  some  of  the 
concerns  that  Mr.  Roisman  has  raised  regarding  additional  hear- 
ings and  a  protraction  of  litigation,  that  these  are  not 
unpersuasive. 

Mr.  Charrow.  No,  I  think  the  issue  of  how  costly  will  this 
amendment  be  is  certainly  something  that  this  subcommittee  right- 
fully should  consider.  I  think  in  the  long  run  the  amendment  is 
prooably  going  to  save  us  money  for  the  following  reasons: 

No.  1,  these  hearings  are  taking  place  already  under  Daubert. 
They  do  consume  a  lot  of  time  under  Daubert,  but  they  do  save  us 
money  in  the  long  run  under  Daubert.  And  why  is  that?  A  number 
of  cases  vanish  when  the  judges  rule  that  the  experts  are  not  quali- 
fied to  give  the  opinions.  So  they  disappear.  So  both  plaintiffs 
counsel  and  defense  counsel  are  saved  4,  6,  8  weeks'  worth  of  trial 
costs.  And,  believe  me,  that's  substantial. 

I  think  a  lot  of  people  are  not  filing  suits  that  they  might  other- 
wise would  have  in  light  of  Daubert.  So,  all  and  all,  I  think  the 
clarification  to  the  rule  that  the  Supreme  Court  made  in  1993,  is 
having  a  beneficial  effect.  I  think  it's  saving  money. 

Mr.  Hoke.  What  do  you  think,  Dr.  Zweig? 

Mr.  Zweig.  Would  you  like  me  to  address  Mr.  Charrow's  com- 
ment, Congressman,  or 

Mr,  Hoke.  I'm  particularly  concerned  about  the  second  section  of 
this  as  creating — I  mean,  creating  more  of  a  problem  in  terms  of 
protraction  and  numbers  of  hearings,  but  I'm  also — but  I  would  be 
interested  in — I  mean,  if  these  hearings  are,  in  fact,  happening 
now;  do  you  agree;  is  that  the  case  or 

Mr.  Zweig.  I  think  that  the  hearings,  the  pretrial  hearings  on 
the  admissibility  of  evidence,  are  occurring.  I  do  not  think  that 
they  are  predicated  so  much  on  the  balancing  test  of  section  403, 
which  permits — and  some  will  argue  requires — a  judge  to  exclude 
evidence  if  the  probative  value  alreadv  in  current  law  outweighs  its 
tendency  to  confuse,  prejudice,  or  mislead  a  jury. 

I  understand  that  Judge  Winter  in  his  letter  to  the  subcommittee 
has  labeled  this  as  a  reverse  balancing  test.  But  I  do  not  on  the 
face  of  the  legislation  here  see  this  particular  piece  as  that  prob- 
lematic. It  may  spur  satellite  litigation,  but  any  change  will  spur 
satellite  litigation.  I  don't  think  that  in  the  ordinary  course  of 
events  it  adds  a  procedural  burden. 

Mr.  Hoke.  So  the  real — besides  section  (c),  which  really  goes  to 
a  very  different  issue,  you're  saying  that  the  teeth  in  this,  and  the 
recapitulation  or  the  restatement  o\  Daubert,  really  is  in  (b)(1)? 

Mr.  ZWKIG.  Well,  the  teeth  are  in  subsection  (b),  the  body  of  the 
text  following  "adequate  basis  for  opinion,"  and  the  instruction  to 
the  court  for  the  standard  for  rebuttal  is  in  (b)(1).  The  body  of  (b) 
is  the  anvil  and  (b)(1)  is  the  hammer. 

Mr.  Hoke.  What  would  (b)(2)  be,  a  little  flux  perhaps? 

[Laughter.] 

Mr.  Zweig.  It  seems  to  me  that  (b)(2)  is  an  underscoring  of  a  bal- 
ancing duty  that  did  not  appear  to  me  judges  have  difficulty  ordi- 
narily accomplishing,  but  I  may  be  missing  something  in  my  under- 
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standing,  and  I  have  not  had  a  chance  to  review  that  in  detail  in 
Judge  Winter's  letter. 

Mr.  Hoke.  All  right.  I  thank  the  chairman  for  his  indulgence 
very  much.  Thank  you. 

Mr.  MOORHEAD.  Thank  you  very  much. 

And  this  would  conclude  the  testimony  and  the  questioning  of 
the  first  panel. 

Mr.  ZWEIG.  Thank  you. 

Mr.  Charrow.  Thank  you,  Mr.  Chairman. 

Mr.  RoiSMAN.  Thank  you,  Mr.  Chairman. 

Mr.  MooRHEAD.  I  would  like  to  greet  our  second  panel.  Our  first 
witness  is  Mr.  David  C.  Weiner,  a  lawyer  in  private  practice  with 
the  firm  of  Hahn  Loeser  &  Parks  of  Cleveland,  OH.  For  the  past 
25  years,  Mr.  Weiner  has  been  actively  engaged  in  the  practice  of 
commercial  litigation.  He  is  also  the  chairman  of  the  American  Bar 
Association  Section  of  Litigation  and  a  member  of  the  American 
Bar  Association  house  of  delegates.  In  addition,  he  has  written  and 
taught  a  number  of  litigation-related  continuing  legal  education  ac- 
tivities. 

Welcome,  Mr.  Weiner. 

Mr.  Weiner.  Thank  you,  Mr.  Chairman. 

Mr.  MoORHEAD.  Our  next  witness  is  Michael  J.  Horowitz,  a  sen- 
ior fellow  at  the  Hudson  Institute.  Prior  to  joining  the  Hudson  In- 
stitute, he  was  a  senior  fellow  at  the  Manhattan  Institute.  You 
were  in  a  lot  of  institutes,  Mr.  Horowitz.  From  1981  to  1985,  he 
served  as  the  General  Counsel  of  the  Office  of  Management  and 
Budget. 

In  addition,  he  was  an  associate  professor  of  law  at  the  Univer- 
sity of  Mississippi,  and  he  has  served  as  an  adjunct  professor  at 
Georgetown  Law  School.  Mr.  Horowitz  has  written  extensively  in 
the  area  of  tort  reform.  One  of  his  most  recent  articles  is  entitled, 
"Making  Ethics  Real,  Making  Ethics  Work:  A  Proposal  for  Contin- 
gency Fee  Reform." 

Welcome,  Mr.  Horowitz. 

Mr.  Horowitz.  Thank  you,  Mr.  Chairman. 

Mr.  MooRHEAD.  Our  third  witness  is  Mr.  William  Fiy,  the  execu- 
tive director  of  HALT,  An  Organization  of  Americans  for  Legal  Re- 
form. At  one  time  Mr.  Fry  was  general  counsel  to  the  New  York 
City  Anti-Poverty  Agency  and  assistant  dean  of  urban  affairs  at 
Columbia  Law  School.  In  1972,  he  established  the  National  Para- 
legal Institute  in  Washington,  DC,  and  in  1978,  he  created  the  Na- 
tional Public  Law  Training  Center  which  trained  nonlawyer  advo- 
cates employed  in  nonprofit  projects  serving  the  elderly,  handi- 
capped, and  disadvantaged.  HALT,  under  the  directorship  of  Mr. 
Fry,  is  dedicated  to  promoting  greater  access  to  rights  and  the 
courts  through  the  use  of  independent  paralegals,  self-help,  and  the 
simplification  and  reform  of  probate,  small  claims,  tort  law,  and 
lawyer  discipline. 

Welcome,  Mr.  Fry. 

Mr.  Fry.  Thank  you,  Mr.  Chairman. 

Mr.  MoORHEAD.  We  have  your  statements,  which  I  ask  unani- 
mous consent  to  be  made  a  part  of  the  record,  and  ask  that  you 
summarize  your  statement  in  10  minutes  or  less.  I  ask  the  sub- 
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committee  to  hold  their  questions  until  all  three  panelists  have 
completed. 

Now  we  have  a  problem.  The  bells  have  rung  for  another  vote. 
Votes  are  coming  every  20  minutes  in  reality.  Would  one  of  you  like 
to  go  over  and  vote  rightaway  and  come  back,  so  that  you  can  take 
the  Chair,  and  put  it  forward,  so  we  don't  lose  as  much  time?  Ei- 
ther you,  Mr.  Hoke,  or  Mr.  CJoodlatte?  There  will  be  a  lag,  but 
there  won't  be  that  much.  Would  you  rather  just  adjourn?  OK,  well, 
that's  all  right  then.  We'll  just  have  to  adjourn. 

Mr.  Hoke.  I  would  be  happy  to,  but  I  don't  want  to  not — I  don't 
want  to  miss  my  friend  from  Cleveland's  testimony,  and  I  think 
he's  going  first. 

Mr.  MooRHEAD.  So  because  the  testimony's  10  minutes  and  we 
only  have  time  for  5  minutes  before  we  have  to  go,  we'll  adjourn 
for  15  minutes  and  go  and  vote  and  come  back. 

[Recess.] 

Mr.  MooRHEAD.  Will  the  subcommittee  please  come  to  order? 

Mr.  Weiner. 

STATEMENT  OF  DAVID  C.  WEINER,  ATTORNEY  AT  LAW,  HAHN 
LOESER  &  PARKS,  CLEVELAND,  OH 

Mr.  Weiner.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity of  being  here  today. 

As  you  noted,  I  am  the  chairman  of  the  Litigation  Section  of  the 
American  Bar  Association,  but  I  have  to  make  it  clear  that  I  am 
not  speaking  on  behalf  of  the  American  Bar  at  this  time,  but  only 
as  a  practicing  lawyer  with  about  25  years'  experience  in  civil  liti- 
gation and  experience  as  chairman  of  our  Case  Management  Task 
Force  in  the  Northern  District  of  Ohio  dealing  with  the  rules  in  our 
court  on  case  management  and  efforts  to  make  the  civil  litigation 
system  in  the  Northern  District  of  Ohio  more  user-friendly,  less 
costly,  more  quick  to  resolution. 

I  will  point  out  to  the  Chair  and  the  members  of  the  committee 
that  the  American  Bar  Association  will  be  considering  many  as- 
pects of  the  Common  Sense  Legal  Reform  Act  of  1995  at  its  mid- 
year meeting  which  starts  Monday  in  Miami,  and  there  will  be  res- 
olutions presented  to  the  house  of  delegates,  which  is  the  policy- 
making arm  of  that  group,  on  many  of  these  issues.  We  would  hope 
that  the  committee  could  leave  open  the  record,  so  that  whatever 
the  ultimate  resolutions  of  those  resolutions  are  will  be  known  to 
the  committee  for  your  consideration,  and  we'd  appreciate  that  op- 
portunity. 

In  addressing  the  question  of  prior  notice,  which  is  in  section 
105,  I  would  state  to  the  committee  the  following:  I  don't  think  it 
will  be  an  effective  piece  of  legislation  to  deal  with  so-called  frivo- 
lous lawsuits.  I  don't  think  it  will  pre.ent  the  filing  of  frivolous 
lawsuits,  and  if  that's  the  intention  of  the  legislation,  I  don't  think 
it  will  achieve  that  goal.  I  do  not  think  it  will  help  to  deal  with  the 
twin  evils  of  cost  and  delay.  I  think  it  will  hurt  in  both  of  those 
respects,  and  I'll  try  to  explain  why. 

First  of  all,  it's  obvious  that  this  section  of  105  has  to  have  some 
exceptions.  You  couldn't  have  a  law  that  said  you  must  wait  30 
days  before  filing  a  lawsuit  without  any  exceptions  because  there 
are  situations  that  you  need  to  go  forward  without  giving  notice  to 
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the  other  side.  So  then  you  have  those  exceptions.  I  would  submit 
that  the  exceptions  in  this  bill,  and  in  any  bill  that  you  could  craft 
carefully,  would  be  too  broad  to  be  very  effective. 

For  example,  it  would  not  be  difficult  for  any  lawyer  worth  her 
or  his  salt  to  come  up  with  an  exception  to  get  around  the  30-day 
rule,  if  they  thought  that  was  in  the  interest  of  their  client.  It 
would  not  be  hard  to  imagine  a  situation  before  filing  the  30-day 
notice  that  you  said  you  were  worried  that  the  defendant  was  insol- 
vent or  in  a  financial  condition  that  might  lead  it  to  be  insolvent, 
and  so,  therefore,  you  didn't  want  to  wait  the  30  days  to  file  your 
lawsuit. 

I  think  what  you  will  find,  if  this  bill  was  enacted,  you  would 
find  some  very  horrendous  situations  for  clients.  I  gave  one  in  my 
written  testimony.  I'm  sorry  that  Congressman  Hoke  isn't  here  be- 
cause I  wrote  it  for  him,  being  from  Cleveland,  as  I  am.  You  could 
imagine  the  situation  where  I'm  a  lawyer  in  Cleveland  and  I've 
been  hired  by  a  client  to  sue  someone  in  Albuquerque,  NM,  because 
the  contract  that  was  engaged  in  between  these  two  parties  was 
breached  and  to  the  disfavor  of  the  Cleveland  client.  The  Cleveland 
client  hires  me.  I  say,  fine,  it  looks  like  you  do  have  a  breach  of 
contract;  we  can  file  a  lawsuit  here  in  the  Federal  court  in  the 
Northern  District  of  Ohio,  your  hometown,  where  you  won't  have 
to  travel.  We'll  sue  this  person  because  we  have  jurisdiction  over 
it  because  they  sold  their  goods  here  in  Ohio. 

But  because  of  section  105,  I  will  have  to  give  notice  to  the  per- 
son out  in  Albuquerque  that  we're  going  to  sue  them  and  why  we're 
going  to  sue  them,  and  so  forth.  Well,  I  give  that  notice  dutifully. 
I  follow  the  prescripts  of  105,  and,  sure  enough,  2  days  later,  the 
person  in  Albuquerque,  finding  an  exception  to  105,  or  at  least 
thinking  they  have  an  exception  to  105,  sues  my  client  in  Albu- 
querque. Now  no  longer  is  my  client  going  to  be  able  to  not  travel, 
not  have  the  advantage  of  not  having  to  travel,  and  all  the  things 
that  go  with  being  sued  in  an  out-of-town  court.  So  that  would  be 
a  very  bad  thing. 

Now  you  might  well  say,  well,  you  know,  if  they  had  an  exception 
to  the  rule,  you  might  have  had  an  exception  to  the  rule,  but  in 
my  looking  at  it,  I  didn't  find  one.  They  say  they  do.  What  would 
happen  is  you'd  have  a  lot  of  pretrial  fights  over  whether  or  not 
there  was  an  exception  that  they  had  in  Albuquerque  or  they  didn't 
have  an  exception.  You'd  have  to  hire  an  Albuquerque  lawyer. 
You'd  have  to  go  through  a  motion  practice.  It  would  take  more 
time  and  more  delay.  That  is  not  a  good  situation.  I  think  that 
would  happen  far  too  often  in  section  105. 

I  would  also  submit  to  this  committee  that  in  the  real  world  in 
the  vast  majority  cases — I  don't  want  to  use  hyperbole  or  overstate- 
ment because  I  saw  other  witnesses  get  in  trouble  allegedly  for 
doing  that.  In  the  real  world  most  good  lawyers  will  give  notice  to 
the  other  side  if  they  think  that  notice  will  help  facilitate  getting 
there  solution  of  the  matter  without  going  to  court.  We  do  that  day- 
in  and  day-out.  In  our  law  firm  we  receive  those  from  lawyers  from 
all  across  the  country.  It's  a  demand  letter:  payup;  stop  doing  this; 
start  doing  that;  start  complying;  stop  complying.  It's  done  rou- 
tinely in  the  practice  of  law.  All  lawyers  know  that.  It  often  helps; 
sometimes  it  doesn't  help,  but  they  do  it  in  the  routine  practice.  I 
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don't  think  a  section  105  will  aid  in  that  because  of  the  problems 
in  trying  to  enforce  a  105. 

You  have  a  couple  of  other  ancillary  problems  with  105,  in  my 
mind,  and  that  is,  there  is  a  risk,  albeit,  hopefully,  slight,  that  a 
defendant  rieceiving  this  prenotice  filing  and  having  no  obligation 
possibly,  would  do  something  with  the  evidence  that  would  hurt 
having  the  outcome  of  the  case  decided  on  all  the  evidence  that  is 
relevant  to  the  case. 

There's  also  the  question  on  105  that  says  the  person  giving  the 
notice  has  to  set  forth  with  the  amount  of  damages.  That's  often 
difficult  to  do  at  the  outset.  Sometime  you  don't  know  exactly  what 
the  amount  of  damages  is.  The  courts  have  gone  away  from  that 
kind  of  pleading  requirement. 

Let  me  suggest  to  this  committee  that  the  better  way  of  attack- 
ing this  problem  of  trying — I  think  what  you're  trying  to  get  at  is 
you're  trying  to  get  matters  that  are  a  dispute  between  people  over 
with  more  quickly  and  more  cheaply.  If  that  is  the  intention  of  this 
105 — and  I  woula  hope  it  is — why  not  think  about  a  law  that  would 
instill  a  30-day  cooling  period  or  some  other  cooling  period  from  the 
time  the  lawsuit  is  filed  until  any  action  has  to  be  taken  that 
would  run  up  any  cost  or  expense?  That  would  give  people  an  op- 
portunity to  try  to  settle  their  cases.  You  wouldn't  be  disadvan- 
taged by  having  to  be  sued  in  some  jurisdiction  you  didn't  want  to 
be.  You  wouldn  t  have  to  go  through  the  prenotice  requirement  and 
find  out  whether  you  have  an  exception  or  not.  Possibly,  the  courts 
could  institute  an  ADR  procedure  at  that  point  and  you  could  have 
the  same  outcome  without  disadvantaging  the  plaintiff. 

That  really  concludes  my  statements  on  the  prior  notice  aspects 
of  105.  In  my  testimony  to  this  committee,  as  you  well  know,  Mr. 
Chairman,  I  spoke  about  other  issues.  One  of  them  was  the  one  you 
dealt  with  earlier  this  morning,  the  honesty-in-evidence  thing.  I 
would  say  to  you  that  the  debate  that  went  on  this  morning  is 
great  evidence  to  me,  as  a  practicing  lawyer,  that  the  Congress  was 
right  when  they  enacted  the  rules  enabling  process  back  some 
years  ago  that  have  the  Rules  of  Evidence  and  the  Rules  of  Civil 
Procedure  dealt  with  by  the  Rules  Enabling  Act  process,  where  the 
judiciary  and  the  practicing  lawyers  and  the  public  all  get  together; 
they  look  at  the  evidence;  they  talk  about  what  the  problems  are; 
they  try  to  resolve  what  the  problems  are;  they  come  up  with  the 
new  rules  through  that  process;  they  go  to  the  Supreme  Court;  they 
come  ultimately  to  Congress  for  your  review  and  passage  or  stop- 
page, as  the  case  I  guess  is.  I  would  suggest  to  you  in  the  rules 
process  in  the  evidence  area,  the  expert  evidence  area,  the  rule  11 
process,  the  rule  changes  in  the  securities  laws — all  those  areas 
that  are  affected  by — anect  the  civil  rules  or  the  evidence  rules  are 
much  better  dealt  with  by  the  rules  enabling  process. 

One  other  area  I  would  just  mention  briefly,  and  I  know  you  had 
a  lot  of  testimony  on  this  on  Monday  of  this  week.  It  is  the  posi- 
tion— it  isn't  only  my  position,  but  it  is  the  position  of  our  section 
that  the  loser-pay  provisions  in  H.R.  10;  they  would  be — they  would 
result  in  what  we  like  to  describe  as  a  regressive  tax  on  the  right 
to  litigate  for  many  middle  class  Americans  who  would  be  faced 
with  the  situation  that  they  were  going  to  lose  their  right  to  go  to 
Federal  court;  they  would  have  to  face  the  situation  not  only  of 
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paying  their  own  lawyer,  but  the  other  side's  lawyer  in  the  event 
they  lose. 

I  think  many  close  cases  are  tossups.  I've  tried  a  lot  of  cases. 
Most  of  the  cases  I've  tried  have  been  tossups  because  the  ones 
that  aren't  tossups  get  settled,  and  I'd  hate  to  think  that  my  client 
not  only  had  to  pay  me,  but  the  other  side's  fees  in  all  those  close 
cases.  Sometimes  you  win  the  close  cases;  sometimes  you  lose 
them.  It's  too  much  of  a  burden  to  put  on  middle  class  Americans 
and  the  poor  to  have  them  pay  both  sides  of  that. 

There's  also — ^you  know  about  the  experience  that  Florida  had 
with  this.  It  didn't  work  well.  The  English  situation  is  the  reason 
we  are  all  talking  about  loser-pay.  As  it  was  demonstrated  to  you 
by  the  learned  article  in  one  of  the  testimonies  that  was  given  to 
you  on  Monday,  England  is  not  the  United  States;  it  doesn  t  apply 
over  here.  They  have  a  lot  of  diflFerent  situations  over  there  that 
we  don't  have  here.  They  get  a  lot  of  legal  aid.  People  of  $45,000 
a  year  and  under  get  their  free  lawsuits.  So  they  don't  have  a  prob- 
lem. Unions  pay  for  a  lot  of  the  lawsuits.  They  have  insurance  for 
lawsuits  that  we  don't  have.  The  English  system  just  does  not  fit 
within  the  American  system  when  it  comes  to  loser-pay. 

There's  a  lot  of  remedies  to  take  care  of  frivolous  lawsuits.  Per- 
haps you  don't  think  there  are  enough  remedies,  but  the  loser-pay 
is  not  the  way  to  go  to  deal  with  frivolous  lawsuits. 

I  will  conclude  my  testimony  at  that  point.  Thank  you,  Mr. 
Chairman. 

[The  prepared  statement  of  Mr.  Weiner  follows:] 

Prepared  Statement  of  David  C.  Weiner,  Attorney  at  Law,  Hahn  Loeser  & 

Parks,  Cleveland,  OH 

I  am  David  C.  Weiner,  a  lawyer  in  private  practice  in  Cleveland,  Ohio,  with  the 
75-year  old  firm  of  Hahn  I^oeser  &  Parks.  I  am  Chairman  of  that  100  lawyer  firm 
which  has  offices  in  Cleveland  and  Columbus.  For  the  past  25  years  I  have  had  an 
active  commercial  litigation  practice  representing  businesses  in  a  variety  of  disputes 
in  federal  and  state  courts. 

In  addition  to  my  litigation  practice,  I  am  currentW  the  Chairman  of  the  ABA  Sec- 
tion of  Litigation,  the  largest  section  in  the  American  Bar  Association.  The  Section 
has  over  65,000  members,  drawing  from  a  cross-section  of  the  profession,  plaintiffs' 
lawyers,  defense  lawyers,  government  lawyers,  academicians,  public  service  lawyers, 
and  the  like.  I  have  also  served  since  1980  as  a  member  of  the  ABA  House  of  Dele- 
gates, the  policy-making  arm  of  the  Association.  In  addition,  I  have  written,  taught 
and  spoken  on  a  variety  of  litigation  related  continuing  legal  education  activities, 

f)articularly  in  the  areas  of  civil  justice  reform  and  how  to  make  our  system  of  civil 
itigation  more  "user  friendly." 

I  am  not  now  speaking  on  behalf  of  either  the  ABA  or  the  Section  of  Litigation. 
The  ABA  House  of  Delegates  will  be  considering  resolutions  this  coming  Monday 
and  Tuesday  (February  13  and  14,  1995)  relating  to  many  aspects  of  HR-10.  Those 
resolutions  are  sponsored  by  the  Section  of  Litigation  and  are  consistent  with  my 
views  today.  I  would  encourage  this  Committee  to  keep  the  record  open  on  this  leg- 
islation for  a  week  or  two  so  that  any  resolution  adopted  by  the  ABA  House  of  Dele- 
fates  could  be  presented  to  the  Committee  for  its  consideration  when  votes  are 
eing  decided. 
During  the  past  three  years  I  have  served  on  the  Northern  District  of  Ohio  Civil 
Justice  Reform  Act  Advisory  Committee  as  Vice-Chairman  and  as  Chairman  of  that 
Committee's  Task  Force  on  Differentiated  Case  Management.  Our  District  was  one 
of  only  two  Congressionally-mandated  demonstration  districts.  Our  Task  Force  had 
the  responsibility  of  creating  a  plan  for  our  Court  which  would  address  the  twin 
evils  of  cost  and  delay.  As  the  Cnair  of  that  Task  Force  I  have  been  intimately  in- 
volved in  considering  and  ultimately  recommending  a  plan  which  would  result  in 
lowering  litigants  time  to  resolution  and  decreasing  the  cost  to  have  matters  re- 
solved. During  the  course  of  the  work  of  our  Task  Force,  we  considered  the  various 
elements  being  proposed  by  HR-10,  particularly  those  involving  pre-suit  notice  and 
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"loser  pay."  Those  ideas  were  carefully  considered  and  rejected  as  ideas  which  would 
hinder  euorts  to  make  the  civil  justice  system  in  our  federal  court  more  efficient  and 
effective,  while  maintaining  access  for  all  citizens  who  have  a  dispute.  Our  District 
has  completed  three  years  under  its  new  rules.  As  a  result  of  the  recommendations 
of  the  Task  Force,  we  have  greatly  diminished  the  number  of  outstanding  cases  and 
outstanding  motions  while  increasing  the  speed  to  resolution.  Such  progress  could 
not  have  been  achieved  if  the  provisions  of  HR-10  had  been  part  of  our  rules. 

The  proposed  changes  discussed  below  do  not  address  the  real  problems  of  our 
civil  justice  system  and  would  create  more  expense  and  more  delay. 

1.  Loser  Pay 

A  hallmark  of  the  American  justice  system  has  been  the  goal  of  providing  access 
to  justice  for  all,  not  merely  to  a  limited  class  of  our  people.  To  foster  and  maintain 
that  guiding  principle,  the  organized  bar  has  long  been  a  supporter  of  (a)  legal  serv- 
ices for  the  poor,  (b)  the  allocation  of  more  resources  to  the  court  system,  (c)  im- 
provements in  the  efficiency  of  handling  cases,  and  (d)  expanding  the  use  of  alter- 
native dispute  resolution.  The  ABA  and  other  professional  groups  have  also  led  the 
way  in  preserving  diversity  jurisdiction  in  the  Federal  courts,  a  fundamental  grant 
of  jurisdiction,  the  importance  of  which  continues  undiminished. 

The  so-called  'loser  pay"  provision  in  HR-10  would  seriously  affect  access  to  jus- 
tice while  undermining  diversity  jurisdiction  in  a  fundamental  way.  For  the  first 
time  this  proposal  would  implement  a  loser  pays  requirement  on  all  diversity  cases 
filed  in  federal  court,  imposing  this  requirement  without  regard  to  the  identity  of 
the  parties  or  the  subject  matter  of  the  litigation. 

The  Bill  provides  that  the  District  Court  "shall  award"  to  the  party  that  "prevails" 
a  reasonable  attorney's  fee  that  may  not  exceed  the  actual  attorneys  fees  of  the  non- 
prevailing  party  or,  if  no  such  fee  was  incurred  because  the  non-prevailing  party 
had  a  contingency  fee  agreement,  the  reasonable  fee  that  would  have  been  incurred 
by  that  party  if  that  party  were  represented  by  an  attorney  proceeding  on  a  non- 
contingent  basis.  The  only  discretion  given  to  the  Court  is  to  refuse  or  reduce  an 
award  if  the  Court  finds  "special  circumstances"  that  would  make  an  award  "un- 
just," terms  otherwise  undefined.  The  problems  with  this  loser  pays  provision  are 
profound. 

First,  and  most  important,  it  undermines  access  to  the  federal  courts  by  the  mid- 
dle class  and  the  poor.  All  of  the  advantages  provided  by  the  time-honored  availabil- 
ity of  lawyers  who  will  take  matters  on  contingent  fees  are  jettisoned  by  the  fact 
that  the  client  who  hires  a  lawyer  on  a  contingent  fee  basis,  if  she  were  to  lose, 
would  be  responsible  for  the  fees  of  the  other  side.  Even  for  those  who  are  able  to 
proceed  on  a  non-contingent  fee  basis,  the  fact  that  the  individual  or  small  company 
might  be  liable  not  just  for  their  lawyer's  fees  but  for  double  those  fees  means  that 
the  access  to  the  courthouse  will  be  reduced. 

The  proposal  would  also  fall  harshly  upon  those  who  bring  litigation  to  vindicate 
public  rights  and  establish  important  principles.  Entities  that  bring  such  litigation 
have  difficulty  obtaining  lawyers  and  finding  the  necessary  funding  for  legal  serv- 
ices now.  If  in  pressing  such  litigation  in  the  future  they  were  forced  to  confront 
the  penalty  effected  by  this  loser  pays  rule,  much,  if  not  all,  of  this  important  law- 
shaping  litigation  will  not  be  brought  in  the  federal  courts. 

The  rule  is  in  effect  a  regressive  tax  on  the  right  to  litigate.  A  fee  shilling  statute 
will  not  deter  wealthy  corporations  and  individuals  from  litigating  their  claims.  The 
rule  will  bind  more  and  more  until  it  reaches  the  poorest  of  our  citizens,  who  only 
can  proceed  through  counsel  who  undertakes  the  matter  on  a  contingency  fee  or  on 
a  pro  bono  basis.  But  the  benefits  offered  by  those  two  alternatives  would  be  totally 
eliminated  by  this  legislation. 

The  proposal  apparently  draws  on  the  experience  with  fee-shilling  provisions  that 
are  employed  in  Kngland  and  Wales.  When  supporters  of  this  proposal  look  across 
the  Atlantic  for  support,  they  fail  to  acknowledge  that  all  litigants  in  England  and 
Wales  whose  incomes  are  below  $45,000  a  year  receive  complete  free  legal  services 
and  for  them  loser  pays  is  no  deterrent. 

Its  advocates  suggest  that  one  purpose  of  the  rule  is  eradicating  frivolous  litiga- 
tion. The  problem  is  that  the  proposal  makes  no  distinction  between  cases  that  are 
frivolous  and  those  that  are  meritorious;  all  are  subject  to  the  same  draconian  provi- 
sion. Thus,  it  will  discourage  the  institution  of  any  litigation  unless  the  individual 
or  small  company  is  so  convinced  of  the  merits  of  its  case  that  it  is  prepared  to  run 
the  significant  risk  of  the  fine  this  legislation  imposes.  This  country  should  never 
find  itself  in  the  position  of  suggesting  that  the  courts  are  only  open  for  disputes 
where  the  result  is  certain.  It  is  just  in  those  situations  where  either  the  facts  and/ 
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or  the  law  present  close  questions  that  the  courts  provide  an  extraordinary  service 
to  our  citizens  for  resolving  their  disputes. 

The  courts  today  have  ample  authority  to  deal  with  the  frivolous  lawsuit  and  to 
charge  attorneys  fees  against  the  loser  in  cases  where  such  extraordinary  relief  is 
appropriate.  Tnat  court-imposed  remedy  is  more  than  sufficient  to  penalize  those 
wno  truly  abuse  our  system  of  justice  by  bringing  vexatious  and  frivolous  litigation. 

The  proposal  is  a  frontal  attack  designed  to  end  diversity  jurisdiction,  without  re- 
pealing 28  U.S.C.  §  1331.  It  virtually  requires  many  who  would  otherwise  be  entitled 
to  bring  cases  within  that  jurisdiction  to  file  their  claims  in  state  court  in  order  to 
avoid  the  vise  created  by  its  fee  shifting  terms.  Thus,  sub  rosa,  the  legislation  cre- 
ates a  situation  where  the  important  benefit  of  being  able  to  come  into  federal  court, 
one  long  supported  by  the  bar,  public  interest  groups  and  corporations  alone,  is  only 
available  to  those  for  whom  the  "penalty"  exacted  by  loser  pays  is  something  they 
can  aflbrd. 

The  proposal  gives  no  equivalent  choice  to  defendants  who  are  forced  into  a  loser 
pays  situation  by  the  choice  made  by  the  plaintiff.  While  it  is  easy  to  over-generalize 
and  assume  all  plaintiffs  will  avoid  loser  pays  at  all  costs  and  all  defendants  will 
embrace  it,  in  fact  many  defendants,  because  of  their  limited  means,  will  be  shocked 
to  learn  that  in  order  to  have  an  opportunity  to  present  what  they  believe  to  be  a 
meritorious,  albeit  close-question-defense,  must  run  the  risk  of  paying  not  only  their 
fees,  but  the  fees  of  the  plaintiff  as  well.  The  "judgment  proof  plaintiff  will  not  be 
well  received  by  the  "winning"  defendant  which  seeks  to  recover  its  attorneys'  fees. 

The  proposal  will  foster  legal  maneuvering  as  parties  try  to  become  federal  "plain- 
tiffs" or  "aefendants"  to  take  advantage  of  or  avoid  the  operation  of  the  statute.  De- 
fendants sued  in  state  courts  will  file  federal  declaratory  judgment  actions  and  de- 
fendants sued  in  federal  court  will  file  non-removable  state  court  actions.  All  of 
which  will  give  rise  to  ancillary  litigation  over  whether  fees  should  be  shifted  and 
which  cases  should  proceed  or  be  stayed  as  multiple  judges  are  presented  with  pre- 
cisely the  same  claims. 

The  proposal  will  introduce  into  the  settlement  process  economic  leverage  unre- 
lated to  tne  merits  of  the  claims.  The  experience  in  England  demonstrates  this 
point.  There  cases  in  which  fee-shifting  is  applicable  settle  at  about  one-half  the 
value  of  cases  where  it  does  not  apply. 

The  problems  with  loser-pays  legislation  were  best  highlighted  by  the  Federal 
Courts  Study  Committee  chaired  by  Judge  Joseph  F.  Weis,  Jr.  of  the  Third  Circuit 
Court  of  Appeals.  What  that  august  group  concluded  bears  repeating  here: 

Although  sometimes  advocated,  a  general  rulemaking  losing  parties  fully 
liable  for  the  winners'  reasonable  attorney  fees  is  a  radical  measure  that 
would  be  inconsistent  with  traditional  American  attitudes  toward  access  to 
courts.  Such  a  rule  would  work  harshly  in  close  cases,  especially  when  a 

!)arty  advocates  a  position  that  is  reasonable  but  is  nevertheless  unsuccess- 
ul.  It  niight  excessively  discourage  parties  with  plausible  but  not  clearly 
winning  Claims,  particularly  when  a  prospective  party  is  risk  averse — as  is 
likely  to  be  true  of  middle-class  persons  who  cannot  risk  a  big  loss.  Further- 
more, the  rule  could  actually  maxe  settlement  less  likely:  other  things  being 
equal,  it  increases  the  negotiation  gap  between  the  litigants.  Even  jurisdic- 
tions like  the  United  Kingdom  that  formally  follow  the  loser-pays  rule  often 
temper  it  substantially,  as  by  imposing  only  partial  liability,  providing 
broad  public  legal  aid,  or  making  the  rule  inapplicable  in  significant  classes 
of  cases. 

In  conclusion,  while  "loser  pay"  and  its  sister  "the  winner  should  be  made  whole" 
have  nice  rings  about  them,  when  studied  it  is  not  hard  to  see  that,  as  proposed 
in  HR-10,  they  are  unfair  to  the  vast  majority  of  our  citizens  and  contrary  to  our 
country's  long  system  of  justice — which,  despite  its  scars,  remains  the  envy  of  the 
world.  "Loser  pay"  will  not  prevent  "frivolous '  lawsuits  from  being  filed  and  will  cre- 
ate even  more  expense,  delay  and  turmoil. 

This  is  a  non-"reform''  which  should  not  happen. 

2.  Rule  Changes 

In  28  U.S.C.  §§2072-74,  Congress  has  prescribed  the  appropriate  procedure  for 
the  formulation  and  adoption  of  rules  of  evidence,  practice  and  procedure  for  the 
federal  courts.  This  well-settled,  Congressionally-specified  procediire  contemplates 
that  evidentiary  and  procedural  rules  will  in  the  first  instance  be  considered  and 
drafted  by  committees  of  the  United  States  Judicial  Conference,  will  thereafter  be 
subject  to  thorough  public  comment  and  reconsideration,  will  then  be  submitted  to 
the  United  States  Supreme  Court  for  consideration  and  promulgation,  and  will  fi- 
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nally  be  transmitted  to  Congress,  which  retains  the  ultimate  power  to  veto  any  rule 
before  it  takes  effect. 

This  time-proven  process  proceeds  from  separation-of-powers  concerns  and  is  driv- 
en by  the  practical  recognition  that,  among  other  things: 

Rules  of  evidence  and  procedure  are  inherently  a  matter  of  intimate  con- 
cern to  the  judiciary,  which  must  apply  them  on  a  daily  basis; 

Each  rule  forms  just  one  part  oi  a  complicated,  interlocking  whole,  ren- 
dering due  deliberation  and  public  comment  essential;  otherwise  the  impact 
of  any  rule  may  be  quite  diiferent  in  quality  or  force  than  that  which  was 
intended;  and 

The  Judicial  Conference  is  in  a  uniaue  position  to  draft  rules  with  care 
in  a  setting  isolated  from  pressures  tnat  may  interfere  with  painstaking 
consideration  and  due  deliberation. 

The  American  Bar  Association  has  consistently  supported  federal  rulemaking 
through  the  Judicial  Conference.  See,  e.g.,  the  January  1982  Resolution  adopted  by 
the  Iwuse  of  Delegates  specifically  urging  Congress  to  adopt  legislation  that  ulti- 
mately took  form  as  28  U.S.C.  §2073  in  1988  (expressly  delegating  rulemaking  au- 
thority to  the  Judicial  Conference).  The  rule  changes  proposed  in  HR-10  dem- 
onstrate the  perils  of  political  interference  in  the  rulemaking  process  and  the  inept- 
ness  of  the  result  that  political  rulemaking  can  produce. 

"Honesty  in  Evidence."  Section  102  of  HR-10  would  add  a  new  subdivision  (b)  to 
Rule  702  of  the  Federal  Rules  of  Evidence  with  the  avowed  intention  of  codifying 
the  Supreme  Court's  decision  in  Daubert  v.  Merrell  Dow  Pharmaceuticals,  Inc.,  113 
S.  Ct.  2786,  125  L.Ed.  2d  469  (1993).  In  reality,  however,  this  Rule  702(b)  neither 
codifies  Daubert  accurately  nor  confines  itself  to  codification: 

First,  Proposed  Rule  702(b)  distinguishes  between  the  "validity"  and  the  "reli- 
ability" of  scientific  evidence — a  distinction  expressly  disavowed  in  Daubert,  125 
L.Ed.  2d  at  481  n.  9 — and  fails  to  define  either  term. 
'  Second,  the  proposal  reverses  the  Rule  403  balance,  which  Daubert  expressly 

/  applies  to  Rule  702  testimony.  125  L.Ed.  2d  at  484.  (Rule  403  permits  the  exclu- 
sion of  relevant  evidence  "ii  its  probative  value  is  substantially  outweighed  by 
the  danger  of  unfair  prejudice,  confusion  of  the  issues,  or  misleading  the  jury" 
(emphasis  added).  Proposed  Rule  702(b),  in  contrast,  requires  that  the  proftered 
opinion  be  "sufficiently  reliable  so  that  the  probative  value  of  such  evidence  out- 
weighs the  dangers  specified  in  Rule  403"  (emphasis  added)). 

Third,  Proposed  Rule  702(b)  is  expressly  limited  in  scope  to  scientific  evi- 
dence, while  existing  Rule  702  also  applies  to  "technical,  or  other  specialized 
knowledge."  This  scope  limitation  has  two  important  implications:  (a)  by  oper- 
ation of  traditional  rules  of  statutory  interpretation,  it  reflects  a  conscious  aeci- 
sion  to  bar  extension  of  Daubert  to  other  types  of  expert  opinion  testimony — 
something  Daubert  expressly  does  not  do  (125  L.Ed.  2d  at  481  n.  8) — and  (b) 
the  result  is  that  the  reverse  Rule  403  balancing  test  applies  only  to  scientific 
opinion  and  not  to  other  expert  opinion  testimony  (which  remains  subject  to  the 
existing  Rule  403  test).  Among  the  problems  this  generates:  opinion  testimony 
is  often  not  easily  cabined  as  purely  "scientific"  (as  opposed  to  being  at  least 
partially  "technical"  or  "other"  in  character).  Nor  is  there  any  apparent  reason 
to  apply  different  Rule  403  balancing  tests  to  different  types  of  opinions. 
If  Congress  believes  that  codification  of  Daubert  warrants  mrther  study  and  analy- 
sis, it  should  expressly  commend  the  issue  to  the  Judicial  Conference  for  prompt  at- 
tention— as,  for  example,  it  did  last  autumn  in  §40153  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994,  Pub.  L.  No.  103-322. 

Section  102  of  HR-10  would  also  add  a  new  Evidence  Rule  702(c)  barring  testi- 
mony from  expert  witnesses  entitled  to  receive  any  compensation  contingent  on  the 
outcome  of  any  claim  with  respect  to  which  their  testimony  is  offered.  Contingent 
fee  expert  testimony  is,  however,  already  barred  by  DR  7-109(c)  of  the  ABA  Model 
Code  of  Professional  Responsibility  and,  in  most  jurisdictions  (where  the  practice  is 

firohibited  by  law),  by  Rule  3.4(b)  of  the  ABA  Model  Rule  of  FVofessional  Conduct, 
n  those  few  courts  in  which  this  practice  is  permitted,  it  can  be — and  doubtless  is — 
the  subject  of  cross-examination.  {United  States  v.  Abel,  469  U.S.  45  (1984)  (bias  im- 

geachment  permitted  under  Federal  Rules  of  FIvidence).)  There  is  no  warrant  for 
ongressional  usurpation  of  the  judicial  rulemaking  prerogative,  particularly  in  the 
absence  of  any  urgent  need  or  pressing  problem  in  this  area.  Moreover,  purely  as 
a  drafting  matter,  it  is  unclear  how  this  proposed  provision  is  to  be  reconciled — par- 
ticularly in  pro  bono  cases — with  more  than  2,000  existing  fee-shifting  statutes, 
many  of  which  provide  for  expert  witness  fees.  The  Judicial  Conference  is,  among 
other  thin^,  curi-ently  considering  the  entire  issue  of  which  ethical  rules  should 
govern  in  the  federal  district  courts,  a  study  that  directly  raises  the  contingent-fee 
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testimony  issue.  The  Judicial  Conference  should  consider  the  issue  in  the  first  in- 
stance, both  as  a  matter  of  legal  ethics  and  of  evidence. 

Rule  11.  In  1983,  Rule  11  was  amended  to  require  the  imposition  of  sanctions  for 
the  filing  of  any  litigation  paper  that  was  not  well  founded  in  fact  or  law.  A  prin- 
cipal reason  that  the  experiment  with  mandatory-sanctions  failed  is  that  it  prof- 
ligately wasted  scarce  judicial  resources.  More  than  7,000  sanctions  decisions  were 
reported  under  the  1983  version  of  Rule  11,  and  Federal  Judicial  Center  ("FJC")  em- 
pirical studies  conclusively  demonstrated  that  this  represented  just  the  tip  of  the 
icebei^g.^  In  the  words  of  Judge  Sam  Pointer,  former  Chair  of  the  Judicial  Con- 
ference Advisory  Committee  on  the  Federal  Rules  of  Civil  Procedure: 

[T]he  FJC  studies  amply  support  our  [the  Advisory  Committee's]  conclusion 
that  there  has  been  an  excessive  and  unproductive  amount  of  Rule  11  activ- 
ity [under  the  1983  version  of  the  Rule].  [Statement  of  Sam  C.  Pointer,  Jr., 
before  the  House  Judiciary  Subcommittee  on  Intellectual  Property  and  Ju- 
dicial Administration  (June  16,  1993).] 

Judges  applying  the  1983  version  of  the  Rule  lacked  discretion  to  decide,  in  mar- 
ginal or  trivial  cases,  that  the  time  and  attention  necessary  to  determine  whether 
sanctions  should  be  awarded  were  not  worth  the  effort.  Consequently,  judicial  re- 
sources were  pointlessly  consumed  when  federal  courts  were  repeatedly  required  to 
engage  in  extended  analysis  to  decide  inconsequential  issues — for  example,  whether 
it  was  sanctionable  for  a  lawyer  not  to  read  the  final  word  processing  printout  of 
a  pleading  which,  due  to  a  computer  glitch,  included  extraneous  matter;  ^  whether 
punishment  was  required  for  an  unintended  misstatement  in  a  pleading  that  was 
clearly  corrected  in  appended  exhibits;  ^  or  whether  a  single  losing  argument,  in  a 
brief  containing  many  solid  arguments,  had  to  be  punished.'*  All  of  this  was  a  colos- 
sal waste  of  judicial  time. 

Mandatory  sanctions  clogged  the  courts  in  other  ways  as  well.  For  example,  they 
also  interfered  with  settlement  because  parties  could  not  even  withdraw  pending 
sanctions  motions.  Once  a  sanctions  issue  had  been  flagged,  the  judge  was  affirma- 
tively required  to  impose  a  sanction  if  he  or  she  detected  a  violation.  Sometimes  sev- 
eral years  elapsed  between  the  time  a  lawsuit  was  voluntarily  dismissed  and  the 
time  that  the  judge  resolved  a  previously-filed  sanctions  motion.'^ 

Perhaps  the  failure  of  mandatory  sanctions  was  most  poignantly  illustrated  in 
those  cases  in  which  the  district  court  felt  constrained  to  p>enalize  lawyers  for  as- 
serting purportedly  frivolous  positions — only  to  have  those  positions  vindicated  on 
the  merits  on  appeal.®  Things  nad  obviously  wandered  far  afield  when  there  existed 
exposure  to  sanctions  for  asserting  even  meritorious  positions  in  good  faith. 

Effective  December  1,  1993,  following  years  of  study,  deliberation  and  drafting  by 
the  Judicial  Conference,  Rule  11  was  amended  in  several  respects,  perhaps  most  im- 
portantly conferring  on  judges  the  discretion  whether  or  not  to  impose  sanctions 
should  a  violation  be  found.  Section  104(b)  of  the  CSLRA  would  reverse  this  amend- 
ment, and  it  would  stimulate  even  more  activity  than  under  the  1983  version  of 
Rule  11  by  adding  fee  shifting — the  compensation  of  injured  parties — as  a  new,  stat- 
ed purpose  of  the  Rule.  This  restoration  of  the  status  quo  ante  would  ignore  all  ex- 
perience under  the  1983  version  of  Rule  1 1,  exacerbate  its  worst  features,  and  resus- 
citate and  accelerate  the  enormous  amount  of  judicial  time  and  attention  devoted 
to  nonsubstantive  motion  practice.  It  should  not  be  enacted  into  law. 

The  Rules  Enabling  Act  of  1934  (28  U.S.C.  2072)  and  the  attendant  legislation 
enacted  by  Congress  have,  over  many  years  of  practice,  demonstrated  the  wisdom 
of  committing  the  rules  of  evidence  and  procedure  to  the  rulemaking  process.  The 
flaws  of  the  proposed  rules  contained  in  HR-10  bear  witness  to  the  soundness  of 
that  process.  Both  the  Honesty-in-Evidence  and  the  Rule  11  changes  should  be  re- 


^See  FJC  Directions  No.  2,  at  7  (Nov.  1991):  In  five  districts  studied  by  the  FJC,  there  were 
only  66  published  Rule  11  decisions  during  the  years  1983-89,  but  the  FJC  study  found  almost 
1,000  unreported  cases  involving  Rule  11  in  the  shorter  period  of  1987-90.  (In  contrast,  there 
were  fewer  than  two  dozen  reported  decisions  construing  the  predecessor  Rule  1 1  in  the  45  years 
from  1938  to  1983.) 

'Ault  v.  Hustler  Magazine.  Inc.,  860  F.2d  877  (9th  Cir.  1988),  cert,  denied.  489  U.S.  1080 
(1989). 

^Kusan.  Inc.  v.  Alpha  Dist.,  Inc.,  693  P.  Supp.  1372  (D.  Conn.  1988). 

*Paine  Webber,  Inc.  v.  Can  Am  Fin.  Group.  Ltd.,  121  F.R.D.  324  (N.D.  111.  1988),  affd  mem.. 
885  F.2d  873  (7th  Cir.  1989). 

"See.  e.g..  Cooler  &  Cell  v.  Hartmarx  Corp.,  496  U.S.  384  (1990)  (4  years  passed  between 
plaintifTs  voluntary  dismissal  of  its  complaint  and  district  court's  resolution  of  a  sanctions  mo- 
tion filed  prior  to  dismissal). 

^See,  e.g.,  Kucel  v.  Waller  E.  Heller  &  Co.,  813  F.2d  67  (5th  Cir.  1987);  Trident  Center  v.  Con- 
necticut Gen.  Life  Ins.  Co..  847  F.2d  564  (9th  Cir.  1988). 


192 

ferred  to  that  process.  However,  if  Congress  chooses  to  circumvent  its  established 
practice  in  those  two  areas,  for  the  aforementioned  reasons,  neither  provision  should 
be  enacted.  They  both  set  back  justice  and  hinder  positive  justice  reform  initiatives. 
Whatever  their  politics,  on  the  merits  they  are  bad  for  the  citizens  and  courts  of 
this  country. 

3.  Prior  Notice 

Section  105  of  HR-10  would  impose,  subject  to  ten  wide-ranging  exceptions,  a  30- 
day  pre-notice  requirement  on  all  federal  civil  lawsuits.  Such  provision  is  unwork- 
able and  unnecessary,  would  create  more  expense  and  delay  and  would  further  in- 
crease the  acrimony  of  civil  litigants.  A  30-day  notice  requirement  is  an  idea  which 
has  little  up  side  and  a  very  big  down  side. 

The  ten  exceptions  are  so  broad  that  any  lawyer  worth  his  or  her  salt  could  make 
a  good  faith  argument  that  one  or  more  exceptions  applied,  thus  avoiding  the  30- 
day  notice  requirement.  For  example,  it  would  take  little  to  support  an  argument 
that  the  defendant's  potential  insolvency  (undefined  for  purposes  of  Sec.  105)  obvi- 
ates the  need  for  a  30-day  pre-suit  notice. 

Section  105  will  also  lead  to  forum  shopping  and  gamesmanship.  It  will  not  be 
uncommon  for  a  potential  plaintiff  residing  in  Ohio  to  give  30-day  notice  to  a  poten- 
tial defendant  residing  in  Colorado.  Upon  receipt  of  the  notice  the  defendant,  invok- 
ing one  of  the  exceptions,  then  files  suit  against  the  plaintiff  in  Colorado.  This 
would  create  a  situation  where  the  plaintiff  who  thought  it  would  be  suing  in  its 
home  jurisdiction  ends  up  defending  thousands  of  miles  from  home,  just  one  un- 
happy result  of  Sec.  105. 

The  proponents  of  Sec.  105  argue  that  such  pre-suit  notice  will  save  the  need  to 
file  vast  numbers  of  federal  civil  suits.  It  is  more  likely  that  the  number  of  suits 
will  not  diminish  and  the  number  of  pre-trial  skirmishes  will  be  greatly  increased, 
all  to  the  detriment  and  expense  of  the  litigants.  Surely,  there  will  be  motions  and 
counter  motions  over  whether  the  notice  was  properly  given,  whether  notice  was 
properly  delivered,  and  whether  the  proper  parties  were  noticed,  to  name  but  a  few 
of  the  areas  ripe  for  controversy.  When  exceptions  are  invoked,  which  will  obviate 
the  need  for  notice,  there  will  be  pre-trial  practice  over  whether  or  not  the  exception 
was  applicable  and,  if  not,  what  remedy  should  be  imposed.  It  will  create  a  new 
nightmare  for  the  civil  litigation  system  in  this  country. 

Further,  as  most  lawyers  conduct  themselves,  if  prior  notice  has  even  a  decent 
chance  of  success,  notice  is  presently  given.  Hardly  a  lawsuit  is  filed  when  the  filing 
party  has  not  given  the  target  defendant  a  chance  to  "pay  up,"  "change  its  course 
of  conduct"  or  'otherwise  act"  if  the  plaintiff  believes  such  notice  has  a  chance  of 
success.  When  it  does  not,  there  is  no  need  for  such  notice  and  the  intricacies  of 
Sec.  105  will  only  add  more  burdens  to  an  otherwise  overburdened  system. 

4.  Attorney  Accountability 

In  an  apparent  effort  to  attack  the  perceived  ills  of  the  contingent  fee  system,  the 
enactment  of  Sec.  104  of  HR-10  would  result  in  a  "sense  of  Congress"  resolution 
that  each  state  should  pass  a  law  requiring  all  attorneys  hired  in  a  contingent  fee 
setting  to  disclose  in  writing  both  their  actual  services  and  the  precise  hours  spent 
on  the  performance  of  such  services. 

Putting  aside,  for  the  moment,  that  Congress,  which  has  enough  problems  to  deal 
with  in  the  areas  where  it  can  write  or  re-write  federal  laws,  should  not  be  telling 
states  what  to  do  by  "sense  of  Congress"  legislation.  Sec.  104  is  an  unwarranted  and 
ill  conceived  interference  with  the  contractual  rights  and  responsibilities  of  clients 
and  their  lawyers.  Such  a  law  would  only  foster  ill  will  between  clients  and  their 
lawyers  and  will  do  nothing  to  abate  the  perceived  ills  of  the  contingent  fee  system. 

Why  should  Congress  dictate  (through  the  states)  what  should  (and  should  not) 
go  into  an  agreement  between  lawyers  and  clients?  What  else  should  the  law  re- 
<^uire  by  a  party  of  a  fee  agreement?  Disclosure  of  the  lawyer's  detailed  plan  of  ac- 
tion; the  names  of  the  lawyers,  paralegals,  staff,  investigators  and  experts  who  will 
work  on  the  case;  the  disclosure  of  the  lawyer's  overhead;  the  disclosure  of  the  law- 
yer's education  and  continuing  education;  the  disclosure  of  the  lawyer's  commitment 
to  public  service  activities;  and  the  disclosure  of  the  lawyer's  "precise"  experience 
with  similar  matters.  This  sort  of  list  could  go  on  and  on.  While  the  subject  of  con- 
tingent fees  earned,  as  they  may  or  may  not  relate  to  the  tasks  f)erformed  and  time 
spent  may  be  of  interest  to  anti-contingent  fee  advocates,  these  other  items  are  at 
least  as  relevant  to  the  client's  decision  to  hire  his  or  her  attorney.  All  of  these  mat- 
ters are  proper  subjects  for  discussion  between  lawyer  and  client,  but  to  mandate 
them  upon  ail  contracts  would  be  foolish,  if  not  even  unlawful. 
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A  contingent  fee  lawyer's  worth  is  not  determined  by  his  or  her  daily  time  records. 
Their  worth  is  measured  by  the  results  obtained  for  their  clients.  One  lawyer  may 
work  500  hours  and  obtain  far  less  than  another  who  works  50  hours.  Should  the 
latter  be  penalized?  Clearly  not.  Yet,  the  enactment  of  Sec.  104  would  certainly  cre- 
ate a  situation  where  clients  would  soon  question  or  second  guess  the  contingent 
fees  earned  by  their  lawyers.  It  would  not  be  hard  to  imagine  the  conversation:  *Tou 
mean  you  got  X  dollars  and  you  only  worked  Y  hours;  wow,  that  is  $ —  per  hour." 
This  would  inevitably  lead  to  bad  feelings,  attempted  re-negotiations  of  fee  arrange- 
ments and  "bad  mouthing,"  all  of  which  would  be  undeserved.  After  all,  the  bottom 
line  is  not  the  hours  but  the  dollars. 

Further,  it  is  ironic  that  this  provision  is  being  considered  at  a  time  when  attor- 
neys who  have  in  recent  times  been  generally  paid  on  an  hourly  basis  are  now  being 
weaned  from  that  system  to  a  result-oriented  system  where  hours  and  services  per- 
formed give  way  to  bottom  line  considerations.  More  and  more  corporate  clients  look 
not  to  hours  but  only  to  results.  It  would  be  paradoxical  that  as  corporate  America 
moves  away  from  hours,  injured  America  moves  towards  hourly  fees  which  have 
proved  to  be  a  less  than  satisfactory  system  for  establishing  the  proper  fee  for  legal 
services  performed. 

Finally,  all  states  already  regulate  all  lawyers'  fees,  including  contingent  fees,  to 
the  extent  they  deem  them  appropriate  and  necessary.  These  regulations  are  the  re- 
sult of  years  of  study  and  cnange  and  should  not  be  altered  by  a  "sense  of  Con- 
gress." There  is  no  public  outcry  for  such  accounting  from  the  citizens  of  this  coun- 
try who  retain  the  services  of  contingent  fee  lawyers  in  times  of  need. 

In  conclusion,  this  "sense  of  Congress"  legislation  makes  no  sense  and  should  not 
be  imposed  upon  uninterested  states. 

Mr.  MOORHEAD.  Thank  you. 
Mr.  Horowitz. 

STATEMENT  OF  MICHAEL  J.  HOROWITZ,  SENIOR  FELLOW, 
HUDSON  INSTITUTE 

Mr.  Horowitz.  Thank  you,  Mr.  Chairman. 

I  think  on  net  that  section  105  could  be  helpful,  probably  will  be, 
in  encouraging  people  to  discuss  cases  and  resolve  cases  before 
going  to  trial.  There  is  some  impulse  on  the  part  of  some  lawyers, 
not  of  the  stature  of  Mr.  Weiner,  to  just  go  to  trial  on  autopilot, 
and  that's  an  abuse  of  process  and  resources. 

There  are  lots  of  exceptions  in  this  bill.  I  see  my  time's  up,  Mr. 
Chairman. 

[Laughter.] 

Mr.  Horowitz.  And  I  think  early  notice  provisions  are  helpful. 
As  my  testimony  indicates,  however,  I  hope  that  the  committee  will 
consider  the  real  mechanisms  that  will  generate  and  create  incen- 
tives for  the  early  settlement  of  cases,  and  do  so  on  a  distinctly 
proconsumer  basis.  These  are  early  offer  provisions.  They  are  botn 
contained — I  want  to  set  up  a  competition  here — in  the  Senate  bill 
introduced  by  Senators  McConnell  and  Abraham,  which  I  think 
will  be  very  much  a  focus  of  the  Senate  debate  on  tort  reform,  and 
I  am  hopeful  that  the  House  will  provide  leadership  on  this  score, 
as  it  has  through  the  Contract  in  so  many  other  respects. 

One  thing  before  getting  to  the  provisions  themselves  is  to  indi- 
cate the  range  of  support  for  them  as  distinct  from  lots  of  proposed 
reforms  of  the  tort  law  which  set  up  one-sided,  us-against-them 
kinds  of  debates.  I  say  this  as  somebody  who  chaired  the  first 
working  group  on  tort  reform  in  the  Reagan  administration  and 
had  something  to  do  with  generating  a  national  debate  on  tort  re- 
form. It's  always  troubled  me  that  tort  reforms  always  have  these 
muscular  approaches  that  take  rights  away,  and  I  heard  what  Mr. 
Weiner  said  about  loser-pays.  He  said,  and  I'm  in  enormous  sym- 
pathy with  what  he  says,  oecause  it  allows  those  who  support  it 
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to  be  caricatured — in  some  cases  quite  fairly — as  favoring  the  deep 

f)0cket  over  the  party  with  less  income.  I  think  that's  inherent  in 
oser-pays  provisions. 

So  we've  tried  in  these  early  offer  mechanisms  to  say,  before  you 
give  an  advantage  to  a  defendant,  make  him  earn  it.  Make  him 
earn  it  by  putting  something  on  the  table  for  claimants,  by  making 
claimants  whole.  Claimants  don't  want  lawsuits.  They  don't  want 
lotteries.  What  they  want  are  settlements  and  payments  of  the 
damages  they've  actually  incurred. 

I  think  that  to  a  great  degree  there  are  abuses  both  by  defend- 
ant's lawyers  and  by  plaintiffs  lawyers,  and  early-offer  mecha- 
nisms create  good  incentives.  They  don't  force  defendants  to  settle, 
but  they  provide  an  opportunity  for  them  to  do  so.  Right  now,  de- 
fendants have  the  incentive,  as  all  people  who  have  practiced  tort 
law  from  the  plaintiffs  side  know,  to  squeeze  plaintiffs  lawyers,  to 
say,  sell  out  your  client  and  you'll  make  $100  an  hour;  if  you  don't, 
I'll  see  that  you're  subject  to  enough  depositions,  that  you're  going 
to  wind  up  making  $25  an  hour  even  if  you  get  top  dollar  in  this 
case. 

But  what  we  do  here  is  change  the  incentive  of  defendants  so 
that  they  will  use  their  lawyer  only  in  cases  of  real  controversy. 
And  the  other  thing  early-offer  mechanisms  do  is  they  put  the  con- 
tingency back  in  contingency-fee  contracts.  They  end  the  windfalls. 
They  restore  what  Justice  Blackman  said  is  the  essence  of  the  con- 
tingency fee,  and  that's  the  quid  pro  quo,  a  premium  fee  in  ex- 
change for  assuming  real  risk  that  the  lawyer  won't  be  paid  a  fee. 
We've  created,  I  think,  a  self-enforcing  mecnanism  that  will  create 
a  balanced  equation,  and  what's  the  proof?  Look  at  the  support.  My 
testimony's  got  it.  We  got  just  the  other  day  an  editorial  in  the 
Washington  Post  which  was  supportive.  The  Wall  Street  Journal 
has  thundered  in  favor  of  it. 

When  the  proposal  was  first  introduced,  Bob  Bork,  Bill  Barr,  Rex 
Lee,  others  associated  with  what  one  would  call  the  conservative 
side,  favored  it  strongly.  But  the  same  proposal,  Mr.  Chairman, 
was  equally  strongly  endorsed  by  the  late  Erwin  Griswold,  by  Nor- 
man Dorsen,  president  for  20  years  of  the  American  Civil  Liberties 
Union,  and  I  think  quite  interestingly,  and  perhaps  most  interest- 
ingly, by  Bob  Pitofsky,  the  Clinton  administration  Chairman  of  the 
Federal  Trade  Commission. 

Perhaps  the  most  interesting  endorsement  came  out  in  Califor- 
nia. Mr.  Chairman,  you  know  of  proposition  103  out  there,  the 
proposition  that  just  sought  to  reduce  auto  insurance  rates  by  fiat. 
I  don't  think  it  was  a  workable  proposition,  but  it  was  a  Nader 
^oup  that  did  it.  This  Nader  group  is  now  proposing  our  proposal 
in  California,  to  adopt  this  early-offer  mechanism  that  will  cut  the 
windfall  contingency  fees,  and  they  have  broken  away  from  Nader. 
I  think  Ralph  will  always  be  on  the  side  of  the  tort  lawyers,  come 
hell  or  high  water.  He's  just  an  extension  of  the  trial  lawyers.  But 
lots  of  consumer  groups  have  broken  away  from  Nader  on  this  one, 
including  the  political  director  of  proposition  103,  who  said  the  fol- 
lowing: 

He  said  he  had  opposed  other  propositions  in  California,  notably 
an  old  proposition  106,  because  they  were  too  severe.  He  said  "at- 
torneys would  have  refused  to  take  cases  under  that  system,  which 
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would  have  limited  access  to  justice  for  too  many  legitimate  cli- 
ents." But  speaking  of  the  proposal  in  McConnell-Abraham,  says 
Bill  ZimmeiTnan,  "This  proposal  is  a  progressive  proconsumer  pro- 
posal" as,  indeed,  I  think  it  is. 

What  the  proposal  simply  does  is  say  to  defendants,  if  you  put 
money  on  the  table  and  you're  given  incentives  to  do  it  by  way  of 
early  settlement,  you  get  this  early  settlement,  early  window  to  set- 
tle a  case  a  contingency  fee  cannot  be  charged  against  party's  offer. 
If  the  offer  is  not  good  enough,  then  the  case  can  proceed,  but  the 
contingency  fee  is  as  to  the  difference  between  what  the  offer  was 
and  what's  ultimately  achieved,  a  form  of  value-added  billing. 
That's  common  to  condemnation  cases,  tax  certiorari  cases,  an  in- 
creasing number  of  workers'  comp  cases.  In  here  two  States  which 
have  had  the  best  record  on  holding  down  worker's  comp  increases 
without  reducing  benefits  are  Oregon  and  Wisconsin,  and  they  hap- 
pen to  be  the  two  States  which  initiated  this  very  kind  of  value- 
added  billing. 

What  we're  doing  is  squeezing  the  transaction  costs  out  of  cases 
where  lawyers  are  not  adding  value  to  them,  where  we're  locked 
into  this  kind  of  autopilot  ritual  of  litigation,  where  defendants  now 
look  to  squeeze  and  exploit  plaintiffs  through  excessive  hearings 
and  intransigent  settlement  positions,  and  plaintiffs  lawyers  are 
taking  routinely  33  to  40  percent  fees,  even  in  cases  where  there's 
no  risk.  This  leads  to  fees  in  asbestos  cases,  for  example,  the  fees 
are  not  uncommon  at  $15,000,  $20,000,  $25,000  an  hour  because 
the  lawyers  are  routinely  taking  their  33  to  40  percent  where  the 
liability  is  as  clear  as  it  can  be.  The  risk-return  equation  is  terrifi- 
cally important  and  the  proposal  addresses  it. 

Ajid  let  me  tell  you  the  payoff  here.  Without  cutting  off  a  single 
consumer  right,  just  by  facilitating  faster  settlements,  which  hap- 
pens to  be  a  progressive  device — poorer  people  need  faster  settle- 
ments because  they  have  to  settle  for  peanuts  under  current  con- 
ventions; they  need  the  money  right  away.  They  don't  have  re- 
sources to  sustain  themselves  when  defendants  keep  cases  going. 

The  immediate  effects  of  this — and  I  estimate  this  conserv- 
atively— would  be  in  each  of  your  districts  reductions  in  auto  insur- 
ance rates  of  15  to  20  percent,  reductions  in  medical  malpractice 
by  the  same  amount  and  perhaps  most  of  all,  municipal  liability, 
tne  biggest  burden — you  talk  to  mayors;  tort  costs  are  on  a  straight 
vertical  climb,  and  cities  are  mostly  self-insured.  We  now  have  the 
corporation  counsel  of  New  York  City  and  its  mayor,  and  the  mayor 
of  Indianapolis — there  will  be  others — who  actively  support  the  pro- 
posal because  it  allows  them,  when  they  settle  cases,  to  give  claim- 
ants what  they  want,  while  they  reduce  their  settlement  costs  by 
squeezing  out  the  lawyer  fees,  their  own  and  the  plaintiffs  lawyer 
fees,  so  that  there's  a  reduction  of  somewhere  between  35  to  40 
percent  in  the  cost  of  settling  a  case  when  they  decide  defendants 
want  to  settle  a  case. 

The  other  provision  that  I've  discussed  is,  I  think,  equally  ex- 
traordinary. Its  effects  would  be  more  for  reaching  even;  and  it  is 
based  on  the  bill  introduced  in  1984  by  your  former  colleague, 
Henson  Moore,  and  your  current  colleague,  Richard  Gephardt. 
Moore-Gephardt  is  another  early-offer  mechanism,  and  that  is  the 
way  to  go,  I'm  convinced,  in  tort  reform. 
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What  Moore-Gephardt  says  is  defendant  gets  an  early  chance  to 
agree  the  economic  costs  of  a  case.  If  the  defendant  makes  that 
offer  to  pay  the  costs  of  a  claimant  over  and  above  the  claimant's 
own  insurance,  which  has  the  effect  of  eliminating  double  payment 
and  doing  away  with  the  collateral  source  rule,  then  if  the  claimant 
wants  to  sue  for  what's  left,  which  is  pain  and  suffering  and  puni- 
tive damages  claims  he  can  only  do  so  by  showing  willful  injury  be- 
yond a  reasonable  doubt.  What  this  does  is  give  claimants  what 
they  want  and  need,  rapid  settlement  of  cases  where  their  real 
costs  are  assumed,  not  a  lottery  system.  That's  not  what  claimants 
want,  to  get  extra  cash.  The^y  want  rapid  pavment,  and  Moore-Gep- 
hardt does  it.  The  effects  of  Moore-Gephardt  would  be  a  reduction 
of  the  malpractice  rates  by  somewhere,  in  my  judgment,  between 
25  and  40  percent  nationwide  without  cutting  off  a  single  sub- 
stantive right. 

The  other  thing  about  it  that  it  would  do,  and  that  all  early-offer 
mechanisms  would  do,  Mr.  Chairman — and  this  is  stunning,  in  my 
judgment — it  would  in  some  respects  be  the  most  useful  and  impor- 
tant and  far-reaching  health  care  reform  bill  that  Congress  would 
have  considered  or  could  pass.  I  said  health  care.  And  the  reason 
is  as  follows: 

My  time  is  up,  and  let  me  just  finish  the  sentence.  The  reason 
is  that  the — if  I  may,  Mr.  Chairman — that  the  pain  and  suffering 
award  is  figured  as  a  multiple  of  health  care  bills.  So  every  time 
somebody  runs  up  a  health  care  bill  for  which  insurance  pays,  he 
gets  $3  in  pain  and  suffering  recoveries.  I've  set  forth  in  the  record 
the  rather  exotic  overuse  of  health  care  resources  generated  by  the 
perverse  incentives  of  the  tort  system.  We're  looking  at  something 
close  to  $20  billion  a  year  in  health  care  savings,  in  my  judgment, 
if  we  adopt  early-offer  mechanisms  of  this  sort. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Horowitz  follows:! 

Prepared  Statement  of  Michael  J.  Horowitz,  Senior  Fellow,  Hudson 

INCTITUTE 

Mr.  Chairman  and  Members  of  the  Committee:  I  am  grateful  for  this  opportunity 
to  appear  before  the  Subcommittee  which  will  play  a  significant  role  in  determining 
whetner,  for  millions  of  Americans,  our  civil  justice  system  will  merit  their  trust. 
Today,  alarming  numbers  of  Americans  believe  that  our  legal  system  is  out  of  con- 
trol, that  it  is  run  by  lawyers  for  the  benefit  of  lawyers,  that  it  operates  at  the  ex- 
pense of  the  general  public's  interests  and  that  it  is  wasteful,  costly  and  increasingly 
corrupt.  The  problems  sought  to  be  addressed  by  HR-10  thus  go  well  beyond  the 
abuses  which  it  specifically  seeks  to  cure,  and  the  104th  Congress'  ability  to  signifi- 
cantly reform  our  civil  justice  system  may  in  large  measure  determine  America's 
continuing  faith  and  belief  in  the  rule  of  law  itself. 

Sadly,  the  American  public  has  a  genuine  basis  for  its  escalating  disesteem  with 
the  civil  justice  system  and  with  the  tort  system  in  particular.  Today,  more  than 
fifty  cents  of  every  dollar  paid  out  of  the  tort  system  goes  to  pay  attorneys'  fees. 
Thus,  even  the  most  determined  advocates  of  imposing  strict  tort  liability  on  provid- 
ers of  goods  and  services  must  be  daunted  by  a  system  with  such  unacceptabiy  high 
transaction  costs.  Simply  put,  our  tort  system  cannot  be  taken  seriously  as  means 
of  compensating  iniured  parties  unless  it  is  made  far  more  efficient  and  less  liti- 
gious, and  unless  lar  larger  shares  of  tort  payments  go  to  injured  parties  rather 
than  to  lawyers.  The  lawyer-driven  character  of  our  tort  system — the  public's  major 
interface  with  the  legal  system — is  certainly  a  major  reason  why  a  National  Law 
Journal  poll  conducted  in  June  1993  reported  that  31%  of  Americans  regarded  law- 
yers as  less  honest  than  most  people.  (Even  more  troublesome  than  the  finding  itself 
was  the  fact  that  it  refiected  a  no  doubling  of  negative  attitudes  from  a  similar  poll 
taken  in  1986.)  Similar  polls  repeatedly  renect  comparable  public  sentiments. 
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Section  105 

Section  105  of  HR-10,  about  which  this  panel  has  been  asked  to  speak,  represents 
a  useful  step  in  curbing  excessive  litigation  and  its  attendant  costs,  delays  and  other 
burdens.  Recognizing  correctly  that  many  lawsuits  occur  for  inertial  rather  than  cal- 
culated reasons,  Section  105  properly  requires  the  filing  of  notices  of  claims  before 
lawsuits  can  be  brought.  Section  105's  demand — that  the  bringing  of  a  lawsuit 
should  be  a  serious  and  solemn  act  and  that  defendants  should  be  given  the  oppor- 
tunity to  learn  of  claims  against  them  before  they  are  sued — should  encourage  and 
facilitate  more  frequent  and  rapid  case  settlements.  Carefully  drafted  to  ensure  that 
many  claimants  will  be  able,  in  appropriate  circumstances,  to  initiate  lawsuits  with- 
out notice  and/or  on  an  immediate  basis,  Section  105  should  help  curb  the  ritual 
drift  into  litigation  which  today's  current  system  unhappily  permits  and  facilitates. 
Parties  made  aware  of  claims  levied  against  them  on  an  early  basis  will  in  many 
cases  be  able  to  provide  satisfactory  relief  to  claimants  without  becoming  defend- 
ants. In  its  rejection  of  the  "game-playing"  style  of  civil  litigation  and  in  its  refusal 
to  allow  the  Federal  Courts  to  be  used  in  high-cost  searches  for  hypothetical  post- 
litigation  advantages.  Section  105  thus  brings  a  dose  of  common  sense  to  the  Com- 
mon Sense  Legal  Keforms  Act  of  1995.  Enactment  of  Section  105  should  be  cost-ben- 
eficial for  our  presently  overburdened  courts  and  for  an  American  public  now  prop- 
erly disaffected  with  excessive  litigation. 

Early  Offer  Reforms 

The  purpose  and  virtue  of  Section  105  and  its  early  notice  mandate  also  leads  nat- 
urally, Mr.  Chairman,  to  the  next  logical  reform  step  which  I  hope  this  Committee 
will  consider  as  it  reports  HR-10  to  the  Floor:  early  offer  reforms  which  serve  as 
highly  powerful  tools  to  ensure  the  early  settlement  of  large  numbers  and  high  pro- 
portions of  cases. 

In  considering  the  enactment  of  early  offer  reforms,  moreover,  the  Committee 
should  be  particularly  encouraged  by  the  fact  that  such  reforms,  properly  drafted, 
are  balanced  and  even-handed  in  dealing  with  the  interests  of  claimants  and  defend- 
ants— ofTering  lessened  litigation  burdens  only  to  those  defendants  who  earn  such 
advantages  because  they  olTer  direct  and  tangible  benefits  to  consumers.  Early  offer 
reforms  thus  generate  broad  support  across  the  political/policy  spectrum.  They  cre- 
ate prospects  for  real  reform,  not  the  gridlocked  "business"  v.  "consumer,"  "rights" 
v.  "profits,"  and  "right"  v.  "left"  wars  wnich  to  date  have  characterized  much  of  the 
tort  reform  debate.  Because  they  offer  desperately  needed  advantages  to  claimants, 
early  offer  reforms  do  not  cede  the  consumer-champion,  high  ground  role  to  defend- 
ers of  the  status  quo;  to  the  contrary,  they  are  broadly  and  properly  seen  as  pro- 
consumer  reforms  which  do  not  permit  their  proponents  to  be  caricatured  as  persons 
favoring  one-sided,  pro-defendant,  pro-deep  pocket  solutions  to  the  problems  of  mod- 
em-day tort  law. 

There  are  two  early  offer  reforms  which  I  respectfully  urge  the  Committee  to  con- 
sider: an  early  offer  contingency  fee  reform  ana  an  early  offer  reform  based  on  the 
remarkable  model  first  proposed  to  the  Congress  in  a  1984  medical  malpractice  bill 
introduced  by  Congressmen  Henson  Moore  and  Richard  Gephardt. 

Contingency  Fee  Reform 

This  reform  is  intended  to  protect  clients  from  paying  overreaching  windfall  con- 
tingency fees.  It  is  intended  to  put  teeth  into  the  governing  resolution  on  contin- 
gency fees  adopted  by  the  Association  of  Trial  Lawyers  of  America  ["ATLA"]  calling 
on  lawyers  to  "us[e]  a  percentage  in  the  contingent  fee  contract  that  is  commensu- 
rate with  the  risk,  cost  and  efTort  required  [and  to]  discuss  with  their  clients  alter- 
nate [non-contingent]  fee  arrangements."  The  reform  is  based  on  the  real-world  fact 
that,  the  above  "recommend[ations]"  of  ATLA  to  its  members  notwithstanding,  con- 
tingency fees  are  the  near-uniform  means  of  compensating  tort  claim  attorneys  and, 
as  pointed  out  by  former  Harvard  University  President  and  Harvard  Law  School 
Dean  Derek  Bok: 

the  standard  contingency  fee  is  a  standard  rate  that  seldom  varies  with  the 
size  of  a  likely  settlement  or  the  odds  of  prevailing  in  court  [while  the  legal 
system]  has  done  nothing  to  prevent  lawyers  with  strong  cases  from  pocket- 
ing their  [standard  rate]  share  of  a  large  settlement  without  having  to  de- 
vote much  time  or  skill. 

Briefly  stated,  the  early  offer  reform  which  I  urge  the  Committee  to  consider 
would  restrict  contingency  fees  in  personal  injury  cases  to  representations  where 
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real  controversy  exists  between  the  parties,  and  where  real  value-adding  services 
are  required  of  plaintifTs'  counsel.  It  principal  features  are: 

(1)  Defendants  are  given  the  opportunity  to  make  early  settlement  offers,  but 
only  if  made  within  60  days  of  a  demand  for  settlement  from  plaintiffs'  counsel. 

(2)  If  the  early  offers  are  accepted,  plaintiffs'  counsel  fees  are  limited  to 
capped  hourly  charges;  if  the  early  offers  are  rdected,  contingency  fees  can  only 
be  charged  against  recoveries  in  excess  of  the  oners. 

(3)  If  no  oilers  are  made  within  the  60  day  period,  contingency  fee  contracts 
are  unaffected  by  the  proposal. 

In  sum,  the  proposal  neither  requires  defendants  to  make  early  offers  nor  claim- 
ants to  accept  them,  and  it  has  no  efTect  on  fee  if  no  offers  are  made.  Likewise,  it 
has  no  effect  on  fees  chargeable  against  recoveries  in  excess  of  rejected  offers.  As 
such  the  proposal  is  a  self-executing  mechanism  which,  as  observed  by  George 
Washington  University  Law  School  Professor  and  former  Emory  Law  School  Dean 
Thomas  Morgan,  one  of  the  country's  preeminent  ethics  scholars,  "[allows]  the  ad- 
versaries themselves  [to]  decide  where  routine  accident  claims  processing  ends  and 
high-risk  legal  battles  begin."  It  ensures  that  contingency  fees  in  tort  cases  will  con- 
tain the  quid  pro  quo  described  by  Justice  Blackmun:  "[t]he  premium  added  for  con- 
tingency [which]  compensates  for  the  risk  of  nonpayment  ii  the  suit  does  not  suc- 
ceed." 

Finally,  the  proposal  literally  reverses  today's  systemic  incentives  which  profit 
many  defendants  who  adopt  intransigent  settlement  positions  and  who  engage  in 
lengthy  and  costly  depositions  for  the  sake  of  forcing  plaintiffs'  counsel  to  settle  on 
terms  less  than  optimal  for  their  clients.  ("Sell  out  your  client  and  youll  make  $500 
per  hour.  Go  for  top  dollar  for  your  client  and  I'll  see  to  it  that,  even  if  you  get  it, 
you'll  wind  up  making  $50  per  hour.")  Under  the  proposal,  defendants  who  engage 
in  such  tactics  no  longer  gain  advantage,  for  they  lose  the  savings  available  to  par- 
ties who  make  substantial  early  settlement  offers. 

The  proposal's  early  settlement,  low-transaction  cost  and  even-handed  features 
have,  as  indicated,  gained  it  the  support  of  a  notably  broad  range  of  endorsers.  My 
own  bias  in  the  proposal's  favor  as  one  of  its  principal  draftsmen  (along  with  Profes- 
sor Jeffrey  O'Connell,  holder  of  the  McCoy  and  Class  of  1948  chairs  at  the  Univer- 
sity of  Virginia  Law  School  and  Cardozo  Law  Professor  Lester  Brickman)  may  be 
discounted;  a  better  sense  of  the  proposal's  appeal  and  merits  can  be  seen  from  the 
proposal's  endorsement  in  more  than  40  newspapers  ranging  from  the  Hartford  Cou- 
rant  to  the  Sacramento  Bee  to  the  Wall  Street  Journal  to  the  Cleveland  Plain  Dealer 
to  the  Honolulu  Star  Bulletin.  When  first  introduced,  the  proposal  was  endorsed  by 
a  group  of  extraordinarily  distinguished  attorneys  including  four  present  and  former 
major  university  presidents,  eight  present  and  former  law  school  deans,  two  former 
Solicitors  General  and  past  presidents  of  the  American  Association  of  Law  Schools, 
the  American  Civil  Liberties  Union  and  the  American  College  of  Trial  Lawyers.  En- 
dorsers included  such  known  conservatives  as  Robert  Bork,  William  Barr  and  Rex 
Lee,  but  also  included  former  Johnson  Administration  Solicitor  General,  the  late 
Erwin  Griswold,  former  ACLU  president  Norman  Dorsen  and,  perhaps  most  nota- 
bly, Clinton  Administration  FTC  Chairman  Robert  Pitofsky.  In  some  respects,  what 
is  most  revealing  of  the  proposal's  broad  appeal  is  its  recent  endorsement  by  an  alli- 
ance of  consumer  activists  and  businessmen  seeking  to  offer  it  as  a  1996  California 
initiative.  The  alliance  is  led  by  Silicon  Valley  entrepreneur  Thomas  Proulx,  insur- 
ance critic  and  consumer  author  Andrew  Tobias  and,  remarkably.  Voter  Revolt,  the 
Nader-affiliated  consumer  group  which  sponsored  California  Proposition  103  man- 
dating sharp  automobile  insurance  rate  reduction.  In  1988,  Voter  Revolt  had  also 
successfully  opposed  California  I-*roposition  106  which  sought  to  limit  attorney  fees, 
but  its  Political  Director,  Bill  Zimmerman,  distinguished  the  proposal  from  the  1988 
measure  in  the  following,  instructive  terms: 

[T]he  attorney  fee  limits  in  Proposition  106  were  too  severe.  Attorneys 
would  have  refused  to  take  cases  under  that  system  which  would  have  lim- 
ited access  to  justice  for  too  many  legitimate  clients.  Th[e]  proposal  is  a  pro- 
gressive, pro-consumer  measure. 

ATLA  will  of  course  oppose  the  proposal  as  will,  predictably,  its  never-fail  spokes- 
man Ralph  Nader.  But  precisely  as  consumer  activists  have  courageously  broken 
away  from  Nader  to  support  the  proposal,  even  some  members  of  the  trial  bar  have 
broken  ranks  with  ATLA  to  do  the  same — ^joining  their  support  with  that  of  medical 
groups,  citizen  groups,  city  administrations  such  as  those  of  Guiliani's  New  York 
and  Goldsmith's  Indianapolis  and  key  small  business  organizations.  Particularly  in- 
structive is  the  recent  speech  of  Texas  plaintiffs'  attorney  Steven  Susman  to  the  An- 
nual Meeting  of  the  American  Bar  Association  Tort  and  Insurance  Practice  Section. 
Susman  spoke  of  the  public's  increasing  tendency  to  "distrust,  despise  and  denigrate 
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.  .  .  the  trial  lawyers  of  America."  He  further  argued  that  trial  lawyers  "are  in 
danger  of  extinction  unless  something  is  dramatically  done  now  by  us,'  that  "noth- 
ing seems  to  have  changed  for  the  better  [even  though]  we  helped  elect  the  F*resi- 
dent  of  the  United  States"  and  that  "[trial  lawyers]  are  still  the  target  of  public  dis- 
trust." "[W]e  can  still  continue  to  travel  to  Washington  and  our  state  capitols  to 
lobby  for  our  cause  [and]  buy  our  own  billboards  to  praise  lawsuit  use  and  the  vir- 
tues of  jury  trial,"  he  said,  'but  the  problem  is  more  than  a  public  relations  one." 
Susman  spoke  as  follows  about  the  proposal,  which  he  descrioed  as  one  "which  we 
can  adopt  quickly  and  without  destroying  our  adversary  system:" 

[A]  group  of  influential  lawyers  and  corporate  executives  .  .  .  went  public 
.  .  .  with  a  suggestion  that  would  limit  the  amount  of  fees  a  plamtiffs 
lawyer  could  get  from  a  quick  settlement.  .  .  .  While  my  colleagues  in 
the  plaintiffs  bar  were  aghast  at  the  notion  that  their  right  to  contract  with 
their  clients  could  be  interfered  with,  the  proposal  ...  is  not  that  out- 
rageous. I  do  a  lot  of  contingent  fee  work  for  large  corporate  plaintiffs  and 
during  our  fee  negotiations,  little  is  left  on  the  table.  Oiten  my  clients  insist 
on  a  fee  structure  not  so  different  from  that  being  proposed.  So  what's  so 
awful  with  a  rule  that  assures  clients  without  clout  of  the  same  protection 
against  a  lawyer  windfall? 

Much  is  at  stake  in  the  debate  over  charging  standard  contingency  fees  in  all  per- 
sonal injury  cases — a  practice  which  violates  ATLA's  own  "recommend[ed]"  stand- 
ards, which  defies  Justice  Blackmun's  risk-reward  tradeoffs  and  which,  as  the  Wall 
Street  Journal  recently  pointed  out,  often  results  in  risk-free  fees  paid  to  plaintiffs' 
lawyers  which  range  from  $1000  to  $25,000  per  hour.  Much  is  also  at  stake  in  the 
need  to  ensure  more  rapid  settlement  of  tort  claims  and  to  end  abusive  and  unethi- 
cal practices  under  which  defendant  advantages  are  gained  by  "squeezing"  plaintiffs' 
attorneys.  Finally,  by  increasing  incentives  for  the  early  settlement  of  cases,  and  by 
radically  reducing  the  transaction  costs  of  cases  which  are  settled  on  an  early  basis, 
the  proposal  will  also  permit  sharp  reductions  in  malpractice,  auto  and  comparable 
insurance  rates — on  the  likely  order  of  15%  to  25%  for  most  of  your  constituents — 
and  win  offer  like  fiscal  relief  to  generally  self-insured  state  ana  municipal  govern- 
ments for  whom  tort  payouts  have  become  large  and  mounting  budget  items. 

In  the  end,  all  consumers  and  the  American  economy  pay  for  a  system  where  law- 
yers' monopoly  of  access  to  the  courts  allows  them  to  impose  a  33.33%— 40%  toll 
charge  on  all  damage  recoveries,  even  in  cases  where  defendants  are  willing  to  pay 
on  a  rapid,  no-dispute  basis. 

The  beauty  of  the  proposal  is  that  the  above  savings  will  result  from  reduced  litiga- 
tion costs  and  reduced  counsel  fees  in  settled  cases.  Under  the  proposal,  no  claimant 
rights  will  be  abridged  or  reduced.  To  the  contrary,  claimant  interests  in  more  rapid 
settlements  will  be  enhanced,  and  defendants  who  make  early  settlement  offers  will 
save  money  only  because  they  will  have  earned  the  right  to  pay  larger  portions  of 
their  settlement  dollars  directly  to  claimants. 

The  proposal  will  put  teeth  into  the  paperwork-generating,  reporting  provisions 
of  Section  104  of  HR-10;  more  importantly,  it  is  an  apt,  ideally  tailored  supplement 
to  Section  105  of  HR-10.  I  urge  the  Committee  to  make  it  a  part  of  HR-10,  thereby 
enhancing  its  role  as  the  Common  Sense  Legal  Reforms  Act. 

Moore-Gephardt 

This  reform  provision  allows  defendants  who  make  early  offers  to  assume  the  full 
economic  costs  of  tort  claims  as  defined  by  state  law  to  be  liable  only  for  costs  which 
exceed  claimants'  insurance  coverage.  As  such,  the  provision  encourages  proffers  of 
what  most  claimants  seek — the  right  to  be  made  whole  following  an  accident,  even 
for  injuries  which  develop  and  arise  long  after  accidents  have  occurred.  At  the  same 
time  it  does  so  while  efTectively  ending  the  lottery-like,  costly  double  payment  of 
medical  costs  generated  by  the  collateral  source  rule.  The  provision  authorizes 
claimants  to  reject  full  economic  compensation  offers  of  defendants,  but  requires 
such  claimants  seeking  non-economic  pain  and  suffering  and/or  punitive  damages  to 
prove  willful  or  intentional  defendant  misconduct  and  to  do  so  beyond  a  reasonable 
doubt.  (As  is  further  discussed  at  page  15  of  the  statement,  pain  and  suffering  dam- 
ages are  largely  designed  to  pay  attorneys  for  establishing  economic  damage  claims, 
thus  making  pain  and  suffering  awards  particularly  inapt  when  defendants  have 
promptly  offered  to  assume  the  economic  costs  of  a  claim.) 

Under  the  circumstances,  Moore-Gephardt  will  provide  large  numbers  of  claim- 
ants with  early,  hassle-free,  low  transaction  cost  settlements  of  claims — a  matter  of 
particular  value  to  low  income  claimants  who  lack  the  independent  resources  to  wait 
out  the  lengthy  delays  now  endemic  to  the  tort  system.  And,  the  proposal  offers 
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sharply  reduced  costs  to  defendants  who  ofier  to  make  claimants  whole  for  the  inju- 
ries resulting  from  their  claims,  so  long  as  their  conduct  in  causing  the  injury  was 
not  flagrantly  inappropriate.  This  trade-off  and  the  incentive  mechanisms  it  creates 
elegantly  reflects  what  the  overwhelming  majority  of  parties  to  tort  claims,  and  our 
economic  system  as  a  whole,  both  want  and  need. 

By  effectively  eliminating  the  transaction  costs  of  settled  cases,  the  Moore-Gephardt 
early  offer  reform  will  also  lower  the  cost  of  settled  cases  even  more  sharply  than  will 
the  contingency  fee  early  offer  reform  discussed  earlier  in  this  statement.  Such  is  the 
high  cost  of  counsel  in  low-dispute  cases,  and  such  is  the  cost  of  non -economic  dam- 
age awards  largely  devoted  to  paying  for  such  counsel,  that  Moore-Gephardt  will 
produce  likely  malpractice,  auto  and  comparable  insurance  rate  reductions  for  most 
Americans  in  the  range  of  20%-40%,  and  will  do  so  by  providing  faster  relief  for 
most  claimants. 

A  further,  extraordinary  benefit  will  result  from  Moore-Gephardt's  early  settle- 
ment-pain and  suffering  tradeoff:  massive  reductions  in  health  care  expenditures 
now  incurred  for  unnecessary,  wasteful  and  downright  fraudulent  treatment.  Profes- 
sor Charles  Wolfram's  ethics  treatise.  Modem  Legal  Ethics,  is  one  of  a  number  of 
authoritative  sources  which  makes  the  critical  point  that  explains  how  the  perverse 
incentives  created  by  pain  and  suffering  damage  awards  sharply  drive  up  the  cost 
of  health  care  for  all.  Wolfram's  point — that  "[p]ain  and  suffering  and  similar  non- 
monetary damages  probably  average  three  times  the  monetary  damages  in  {>ersonal 
injury  claims"  — is  of  profound  significance  for  Members  of  Congress  struggling  to 
contain  rising  health  care  costs.  A  world  in  which  every  dollar  of  health  care  costs 
incurred  by  a  tort  claimant  leads  to  a  cash  award  to  the  claimant  and  his  lawyer 
of  three  dollars  is  a  world  in  which  tort  claimants  will  utilize  health  care  services 
unnecessarily,  wastefully  and  often  fraudulently — and  will  do  so  on  a  massive  basis. 
And,  the  fact  that  health  care  costs  are  generally  borne  by  the  health  insurance  sys- 
tem rather  than  as  out-of-pocket  costs  of  tort  claimants  further  serves  to  ensure  that 
doctor  and  chiropractor  visits  by  tort  claimants  will  be  cost-free  and  risk-free  to 
them. 

In  sum,  the  pain  and  suffering  system  works  as  follows:  claimants  receive  three 
dollars  in  tort  claim  awards  for  every  dollar  they  get  others  to  pay  for  their  health 
care  visits.  Given  such  a  system,  it  should  not  surprise  the  Committee  to  learn  that: 
While  the  median  number  of  visits  for  neck  and  back  sprain  complaints  is  2- 
3  when  no  tort  claims  are  made,  recent  studies  of  Los  Angeles  County  reveal 
that  auto  tort  complainants  with  alleged  neck  and  back  sprains  made  an  aver- 
age number  of  26  medical  visits  per  claim,  at  an  average  work -up  cost  of  $4000. 
The  median  number  of  chiropractor  visits  made  by  Hawaii  auto  tort  claimants 
(all  paid  for  by  insurance)  was  an  astonishing  58,  with  25%  of  the  claimants 
making  84  visits  or  more. 

When,  in  1989,  the  right  to  sue  for  pain  and  suffering  in  Massachusetts  was 
raised  from  a  required  minimum  threshold  of  $500  in  medical  bills  to  a  $2000 
threshold,  the  median  number  of  health  care  visits  per  auto  tort  claim  rose  by 
131% — from  12  visits  per  claim  in  1988  to  30  visits  per  claim  in  1989. 

On  a  nationwide  basis,  the  number  of  bodily  injury  auto  tort  complaints  went 
up  by  16%  between  1987  and  1992  even  though,  during  the  same  period,  there 
was  a  12%  decline  in  automobile  which  were  accidents  severe  enough  to  produce 
a  vehicle  damage  claim. 

Attorney  involvement  with  auto  tort  claims  produces  a  200%-near-400%  in- 
crease in  health  care  costs  over  those  incurred  by  comparably  injured  claimants 
who  have  not  retained  attorneys. 
Other  comparable   indices  exist  which  reveal  how   pain   and  suffering  damage 
claims  produce  massive  and  unnecessary  health  care  expenditures  at  an  overall  na- 
tional cost  which  I  believe  to  be  no  less  than  $12-$18  billion  per  year.  (Studies  of 
this  very  issue  are  reportedly  being  conducted,  and  at  least  one  major  national 
study  is  reportedly  on  the  verge  of  completion.)  Thus,  Moore-Gephardt's  salutary  ef- 
fect of  trading  early  and  full  economic  recovery  for  claimants  in  exchange  for  their 
relinquishment  of  most  of  their  pain  and  suffering  claims  has  the  ironic  effect  of 
making  Moore-Gephardt — in  addition  to  its  other  virtues — one  of  the  most  serious 
health  care  reforms  Congress  will  have  considered  in  years. 

As  with  the  contingency  fee  reform  proposal,  Moore -Gephardt  will  attract  broad 
interest  and  support  from  many  parties.  I  urge  the  Committee  to  build  on  the  ex- 
traordinary reform  model  introduced  by  now-Minority  Leader  Gephardt,  for  it  pro- 
vides the  means  of  achieving  the  most  far-reaching  reform  now  available  to  curb  the 
abuses  of  our  tort  system  and  to  make  it  responsive  to  consumers. 
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McConnell-Abraham 

The  contingency  fee  and  Moore-Gephardt  early  offer  reforms  described  above  are 
included  as  key  provisions  of  a  comprehensive  bill  introduced  last  week  by  Senators 
McConnell  of  Kentucky  and  Abraham  of  Michigan.  If  acceptable  to  the  Committee, 
I  would  like  to  attach  a  copy  of  McConnell-Abraham  to  this  testimony  so  as  to  assist 
the  Committee  in  determining  whether  and  to  what  extent  early  offer  reform  provi- 
sions fit  in  with  and  usefully  supplement  HR-10.  In  that  regard,  I  urge  the  Commit- 
tee to  consider  the  creative  approach  to  federalism  issues  offered  oy  McConnell- 
Abraham.  Despite  the  fact  that  curbing  excessive  litigation  and  curbing  the  useless 
and  fraudulent  health  care  expenditures  generated  by  the  perverse  incentives  of  to- 
day's tort  law  make  tort  reform  appropriate  for  treatment  by  Congress,  and  despite 
the  clear  burdens  on  small  business  and  interstate  commerce  now  caused  by  the  ris- 
ing costs  of  our  legal  system,  McConnell-Abraham  adopts  a  highly  deferential  ap- 
proach to  state  law.  First  and  principally,  the  contingency  fee  and  the  Moore-Gep- 
nardt  provisions  of  McConnell-Abraham  leave  underlying  state  tort  law  essentially 
unaffected.  Thus,  decisions  as  to  whether  to  make  early  offers,  and  questions  re- 
garding the  economic  damages  due  and  owing  to  claimants  are,  under  McConnell- 
Abraham,  wholly  governed  by  state  law.  The  greatest  potential  impact  on  state  law 
!>osed  by  the  reforms — Moore-Gephardt's  alteration  of  the  burden  of  proof  required 
or  pain  and  suffering  claims  when  defendant  offers  to  assume  the  economic  costs 
of  a  claim  are  rejected  by  claimants — derives  from  the  fact  that  pain  and  suffering 
awards  are  largely  used  for  the  purpose  of  compensating  plaintiffs'  attorneys,  not 
claimants.  (Professor  Charles  Wolfram's  ethics  treatise  is  again  revealing  in  its  ex- 
traordinary acknowledgment  that  "inflated  elements  of  general  damages,  such  as 
pain  and  sufTering,  are  tolerated  by  the  courts  as  a  rough  measure  of  the  plaintiffs 
attorney  fees.")  Tnus,  when  early  olTers  are  made  to  assume  the  economic  costs  of 
a  claim,  limited  justification  exists  for  pain  and  suffering  awards.  (McConnell-Abra- 
ham also  ofTers  explicit  deference  to  state  law  which  establishes  minimum  recover- 
ies in  the  very  narrow  band  of  cases  where  severe  injuries  are  not  ordinarily  com- 
pensated with  high  damage  awards.)  Finally  and  despite  the  above,  McConnell- 
Abraham  offers  states  a  full  opt-out  right  from  its  earlv  offer  (and  other)  provisions. 
In  all,  McConnell-Abraham  is  a  model  for  dealing  with  important  questions  of  fed- 
eralism, even  as  to  issues  far  removed  from  tort  reform. 

Conclusion 

Today's  hearing  is  an  important,  potentially  historic  one.  Having  served  while 
General  Counsel  of  0MB  as  the  first  Chairman  of  the  Reagan  Administration's 
Working  Group  on  Tort  Policy,  I  have  watched  tort  reform  efforts  come  and  go  over 
the  past  years,  and  am  greatly  cheered  to  think  that  the  time  may  finally  have  come 
for  real,  systemic,  structural  and  effective  tort  and  civil  justice  reform.  Accordingly, 
I  am  particularly  grateful  to  the  Committee  for  giving  me  the  oppxjrtunity  to  set 
forth  my  views  at  today's  hearings  and  stand  reaay  tc  oe  of  such  assistance  to  the 
Committee  as  it  deems  useful. 

Mr.  MooRHEAD.  Unfortunately,  we  have  to  adjourn  for  another 
15  minutes  to  vote.  They're  coming  about  every  20  minutes,  25 
minutes. 

Mr.  Fry,  you'll  have  to  wait  until  we  get  back. 

Mr.  Fry.  Thank  you. 

[Recess.] 

Mr.  MooRHEAD.  The  committee  will  come  to  order. 

Mr.  Fry,  you're  recognized  for  10  minutes. 

STATEMENT  OF  WILLIAM  R.  FRY,  EXECUTIVE  DIRECTOR, 
HALT— AN  ORGANIZATION  OF  AMERICANS  FOR  LEGAL  RE- 
FORM 

Mr.  Fry.  Thank  you,  Mr.  Chairman.  It's  a  pleasure  to  be  here. 

I  was  just  saying  to  someone  that  HALT,  which  has  been  in  ex- 
istence for  17  years,  hasn't  really  had  occasion  to  come  up  to  the 
Hill  until  now.  We  used  to  sit  in  the  board  meetings  and  wonder 
out  loud  if  there  wasn't  some  subject  on  which  we  could  go  to  the 
Hill  and  seek  legal  reforms.  So  I  am  delighted  to  be  here  now  and 
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delighted  that  legal  reform  is  on  the  agenda.  We  only  hope  that 
when  the  tort  reform  consideration  is  finished  that  the  Congress 
will  turn  to  many  other  areas  of  needed  legal  reform.  We  work  in 
many  of  them  on  the  State  level. 

One  of  the  great  difficulties  with  legal  reform  is  that  professions 
and  systems  are  not  going  to  cure  themselves,  and  the  legal  profes- 
sion is  no  exception.  The  legal  profession  dominates  not  only  in  its 
own  corridors  and  in  the  judiciaries,  but  in  most  State  legislatures. 
We  found  that  getting  reform  through  on  those  levels  is  extremely 
difficult. 

Let  me  say  just  a  little  bit  more  about  HALT  because  I  think 
who  we  are  may  be  significant  to  you.  There  are  many  consumer 
groups  and  many  advocacy  groups  on  the  scene  in  Washington,  and 
we  are  one  of  them,  but  I  think  we're  different,  and  I  think  maybe 
if  you  know  what  some  of  the  differences  are,  it  would  be  signifi- 
cant to  you. 

For  one  thing,  our  members  range  across  the  professions.  They 
include  doctors;  they  include  lawyers  and  some  judges,  and  a  great 
many  small  business  people,  as  well  as  individuals.  One  of  the 
things  that  they  differ  from  in  other  consumer  groups  is  that  they 
are  not — they  don't  view  themselves  as  product  consumers;  they 
view  themselves  as  consumers  of  the  legal  system,  and  they  are 
both  plaintiffs  and  defendants.  In  many  cases  they  are  people  who 
have  been  wounded  by  the  system  and  want  to  see  a  more  fair  and 
more  just  system. 

We  are  not  supported  by  anv  industry.  We  are  entirely  supported 
by  our  70,000  individual  members,  and  the  only  group  that  we  owe 
is  our  members.  We  owe  it  to  them  to  speak  in  the  interest  of  legal 
reform,  but  we  are  bipartisan,  and  our  members  are  primarily  peo- 
ple who  have  been  hurt,  have  been  traumatized  by  the  legal  sys- 
tem. 

Now  going  onto  the  subject  of  prior  notice,  I  think  I  end  up 
agreeing  in  part  with  both  of  the  former  speakers.  The  prior  notice 
may  cause  a  little  bit  of  mischief.  Our  first  inclination  was  to  like 
it  simply  because  it  would  seem  to  promote  early  settlement  of 
cases.  We  think  anything  that  promotes  early  settlement  is  likely 
to  be  good.  To  the  extent  that  a  defendant  has  a  30-day  opportunity 
to  make  an  offer,  we  like  the  prior  notice  rule.  It  has  a  number  of 
exceptions.  I'm  not  sure  that  I  agree  that  the  exceptions  wipe  out 
the  rule,  and  I  can  see  possibility  for  manipulation,  but,  neverthe- 
less, we  favor  the  motivation  behind  it,  if  it  is  to  obtain  early  settle- 
ment. 

On  the  other  hand,  we  don't  think  that  it  goes  far  enough  to 
achieve  that  goal.  And  without  going  into  detail,  I  think  we  have 
in  our  testimony  some  suggestions  about  how  a  prior  notice  rule 
could  have  an  additional  provision  that  encourages  and  rewards  an 
offer  of  settlement. 

Very  briefly,  it's  along  the  lines  of  some  of  the  points  Mr.  Horo- 
witz made,  which  is  that  in  a  contingency -fee  case  there  could  be 
a  cap  if  there  is  an  early  offer.  The  concept  is  that  a  lawyer  doesn't 
begin  to  earn  a  one-third  or  40-percent  contingency-fee  case  until 
the  case  is  really  in  engagement  in  litigation,  ana  the  defendant 
should  be  encouraged  to  make  an  early  offer  to  settle  the  case,  in 
which  situation,  if  the  offer  is  accepted,  the  plaintiffs  attorney  isn't 
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entitled  to  one-third.  Now  that  is  just  the  kind  of  issue  that  HALT 
members  care  about.  They  feel  quite  strongly  that  contingency  fees 
are  driving  litigation  on  the  one  hand  and  hurting  individuals  on 
the  other.  The  individuals  that  are  hurt  are  the  plaintiffs  them- 
selves that  have  to  turn  over  huge  sums  of  money  to  their  lawyers 
in  what  are  very  often  no-risk  cases — schoolbuses  hit  by  dump 
trucks,  airplanes  that  fall  out  of  the  sky.  These  are  not  contingency 
cases.  The  risk  of  losing  is  almost  nonexistent.  The  only  question 
is,  how  much  will  be  paid?  And,  yet,  lawyers  continue  to  insist  that 
contingency  fees  have  to  be  paid.  So  we  see  a  cap  on  contingency 
fees  as  part  of  a  settlement. 

The  other  thing  we  would  like  to  see  prior  notice  do  is  add  the 
reverse,  to  reward  the  early  offer.  In  noncontingency  fee  cases 
there  is  the  concept  of  loser-pays.  Now  I  will  mention  this  in  a  little 
more  detail  in  a  moment.  We  don't  care  that  much  for  loser-pays 
as  it  appears  in  the  litigation,  but  I  think  a  modified  loser-pays 
rule  just  on  the  subject  of  damages  could  be  used  as  fee-shifting  to 
encourage  a  defendant. 

For  example,  a  defendant  in  the  case  makes  an  early  offer  of 
$100,000.  The  plaintiff  rejects  it.  If  the  plaintiff  does  not  recover 
that  amount,  or  perhaps  an  amount  slightly  more  than  that,  the 
defendant  recovers  the  cost  of  litigating  damages.  That's  a  modified 
loser-pays. 

Let  me  go  on  and  just  touch  briefly  about  a  couple  of  other  points 
in  the  common  sense  legal  reform  that  are  important  to  HALT.  I 
mentioned  that  loser-pays  is  something  that  troubles  us.  I  was 
talking  to  Walter  Olson  the  other  day,  who  testified  in  front  of  this 
committee  on  Monday  in  favor  of  loser-pays,  and  I  told  him  that 
his  testimony  in  favor  of  it  involves  so  many  subtleties  and  so 
many  nuances  that  when  he  was  finished,  it  almost  looked  as  if  it 
was  rule  11,  the  rule  that  has  all  the  flexibility  for  punishing  par- 
ties. 

We  know  that  loser-pays  is  attractive  to  people.  The  point  was 
made  to  me  in  the  intermission  that  what  hurts  is  a  defendant  de- 
fends successfully  and  still  ends  up  losing.  We  think  there  are  a 
couple  of  solutions.  Loser-pays  is  too  harsh.  You've  heard  plenty  of 
testimony  on  that,  and  we  simply  endorse  that.  But  we  think  there 
are  a  couple  of  other  things  you  ought  to  think  about. 

One  of  them  is  that  alternative  dispute  resolution  lowers  the  cost 
of  defending;  so  that  the  defendant  who  is  put  into  alternative  dis- 
pute resolution  and  wins  hasn't  lost  as  much  in  legal  fees. 

The  other  solution,  unfortunately,  is  probably  out  of  your  juris- 
diction, but  things  are  happening  there,  and  that  is,  lawyers  charge 
too  much.  If  HALT  members  agree,  all  70,000  of  them,  on  one 
thing,  it  is  that  statement.  Corporations  are  beginning  to  find  that 
out,  are  beginning  to  bargain  and  to  take  bids  and  to  refuse  to  pay 
lawyers'  fees.  So  to  the  extent  that  loser-pays  is  an  effort  to  solve 
an  apparent  injustice,  we  think  there  are  other  ways  to  resolve  it. 

The  other  subject  I  wanted  to  mention  is  the  provision  that  en- 
courages the  States  to  require  lawyers  in  contingency-fee  cases  to 
report  to  their  clients  what  their  hourly  charges  were.  We  have 
been  pushing  for  these  kinds  of  reforms  for  years.  This  one  I'm  de- 
lighted to  see.  I  wish  that  it  went  further,  but  let  me  tell  you  what 
I  Tike  about  it  so  far. 
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Clients,  and  particularly  plaintiffs,  are  not  sophisticated  about 
what  their  case  involves,  and  particularly  in  serious  cases.  We,  for 
example,  recognize  that  plaintiffs  in  airline  crashes  were  almost  de- 
void of  information  about  what  they  were  getting  into,  and  there 
have  been  quite  a  few  crashes  recently,  and  you've  probably  read 
about  the  lawyers  who  rush  in;  some  families  are  approached  by 
20  or  30  lawyers  who  want  them  to  sign  up  right  away,  so  that  the 
lawyer  will  get  one-third  of  the  recovery.  At  HALT,  we  put  out  a 
50-page  manual  for  victims  of  air  crashes  and  their  families.  We 
call  it  "After  the  Crash."  And  it  educates  them  about  what  they're 
in  for,  what  they  can  expect,  and  what  the  lawyers  can  offer  them, 
and  this  is  all  because  the  contingency  fee  can  be  such  a  problem 
for  these  plaintiffs.  They  don't  know  what  they're  getting  into;  they 
sign  up  for  it.  This  little  rule,  if  the  States  follow  it,  will  at  least 
allow  plaintiffs  to  have  some  information  about  what  they're  pay- 
ing for  and  what  they're  getting.  And  there  are  cases  where  tne 
amount  of  time  that  a  lawyer  spends  on  a  case  and  gets  a  contin- 
gency fee  results  in  tens  of  thousands  of  dollars  per  hour. 

Now  we  believe  or  we  hope  that  Congress  will  continue  to  look 
at  legal  reform  once  the  common  sense  legal  reform  bill  is  passed. 
And  I'll  wrap  this  up,  Mr.  Chairman,  and  just  say  that  we  would 
be  very  happy  to  see  additional  subjects  of  legal  reform  undertaken 
by  Congress  in  two  ways.  One  is  that  there  is  the  commerce  clause 
and  there  is  very  little  in  the  legal  system  that  can't  be  subject  to 
the  authority  of  the  commerce  clause.  And  the  other  is  that  attach- 
ments to  moneys  flowing  into  the  States  for  the  justice  system 
could  be  used  to  establish  more  rules.  So,  as  happy  as  we  are  with 
the  fact  that  there  is  a  beginning,  we  hope  that  Congress  will  keep 
working  on  legal  reform  issues. 

ThanK  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Fry  follows:] 

Prepared  Statement  of  William  R.  Fry,  Executive  Director,  HALT— An 
Organization  of  Americans  for  Legal  Reform 

I  am  Bill  Fry,  Executive  Director  of  HALT — An  Organization  of  Americans  for 
Legal  Reform,  which  is  based  in  Washington,  DC,  and  is  national  in  scope.  I  am 
most  pleased  that  legal  reform  is  now  on  the  national  agenda  and  that  I  am  able 
to  testify  in  Congress  on  changes  aimed  at  improving  the  legal  system. 

HALT  is  a  nonprofit  membership  organization  devoted  to  reforming  the  legal  sys- 
tem so  that  it  works  better  for  the  average  citizen.  We  are  funded  entirely  oy  indi- 
viduals, from  all  fifly  states,  and  count  among  our  members  doctors  and[  lawyers, 
business  owners,  professionals  and  homemakers,  retired  people  and  those  many  who 
have  been  hurt  by  the  legal  system. 

Part  of  the  movement  Tor  reform  comes  from  concern  about  the  stifling  impact  the 
law  can  have  on  prosperity  and  economic  growth.  But  we  hope  that,  for  Congress, 
the  plight  of  individuals  trying  to  use  the  legal  system  is  also  of  concern,  and  that 
HR  10  will  be  only  the  beginning  of  Congressional  action  to  change  the  way  the 
legal  system  functions. 

Because  of  its  complexity,  expense  and  dominance  by  lawyers,  the  legal  system 
is  inaccessible  to  more  than  half  of  the  population  when  they  have  legal  problems. 
For  low  income  people  legal  help  is  almost  nonexistent  except  for  the  most  poor  who 
qualify  for  Legal  Aid.  Millions  of  middle-income  people  can  get  no  help  from  lawyers 
and  are  denied  access  to  simple  remedies  because  oi  complex,  expensive  and  intimi- 
dating procedures  established  by  the  legal  profession.  When  Congress  finishes  with 
tort  reform  we  urce  it  to  turn  to  simplification  of  the  legal  system. 

Congress  in  HK  10  is  considering  steps  which,  collectively,  penalize  those  who 
misuse  the  courts.  To  the  extent  that  this  reduces  frivolous  or  abusive  litigation  it 
is  to  the  good.  But  if  litigation  is  made  harder  to  pursue.  Congress  should  also  sup- 
port alternatives  to  litigation — mediation  and  arbitration — which  can  be  simplified 
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versions  of  litigation  and  do  not  always  require  lawyer  representation.  Other 
changes  needed  to  make  the  system  usaole  by  the  average  person  include  raising 
the  jurisdictional  amount  on  Small  Claims  Courts,  putting  uncontested  matters  into 
administrative  forums,  and  simplifying  processes  such  as  child  support  enforcement, 
probating  estates  and  getting  a  change  of  name.  At  another  time  I  would  be  pleased 
to  discuss  how  Congress  might  undertake  to  use  its  powers  to  effect  these  reforms. 

One  reason  we  are  talking  today  of  tort  reform  is  that  the  current  system  has 
been  largely  designed  by  lawyers  and  their  control  is  based  in  the  state  courts  and 
the  state  legislatures  which  are  susceptible  to  lawyer  influence.  Many  potential 
legal  reforms  are  under  state  laws  and  Congress  has  typically  deferred  to  the  states. 
The  result  has  been  a  nation-wide  loss  of  due  process  where  most  citizens  cannot 
use  the  courts,  a  burdening  of  businesses  by  what  is  often  lawyer-stimulated  litiga- 
tion, and  a  widespread  loss  of  respect  for  the  rule  of  law.  One  branch  of  govern- 
ment— the  judicial  branch — is  inaccessible  in  ways  that  would  be  unthinkable  for 
another  branch.  Imagine  if  Congressional  constituents  had  to  pass  opaque  technical 
hurdles  to  comment  on  legislation,  or  needed  to  hire  a  professional  to  express  their 
views  on  the  issues.  Yet  access  to  the  Judicial  branch  is  so  complex,  difficult  and 
expensive  that  only  the  wealthy  can  afford  it,  and  the  rules  which  make  it  so  are 
the  product  of  lawyer  dominance  in  our  legal  system. 

It  is  axiomatic  that  no  group  will  reform  itself  from  within.  The  legal  profession 
is  no  exception.  It  is  controlled  by  lawyers  and  run  primarily  for  their  oenefit — they 
will  not  voluntarily  change  it.  To  the  extent  that  a  group  of  professional  lawyers 
has  been  given  power  to  deny  access  to  one  branch  of  government,  corrective  legisla- 
tion is  needed  and  this  situation  is  a  national  dysfunction  warranting  action  by  Con- 
gress. 

This  subcommittee  has  heard  from  a  number  of  legal  scholars  about  elements  of 
HR  10.  My  testimony  comes  not  from  scholarly  analysis  but  from  the  perceptions 
of  the  average  consumer  of  legal  services:  individuals  who  must  use  the  system  for 
simple  rights  such  as  incorporation,  probate,  contract  disputes  and  personal  injury, 
which  may  include  prosecuting  or  defending  litigation.  While  HR  10  is  limited  pri- 
marily to  tort  litigation,  its  precepts  and  principles  will  reverberate  throughout  the 
legal  system.  If  "loser  pays  is  accepted  for  federal  diversity  cases,  the  states  will 
emulate  it.  Thus,  my  comments  on  elements  of  HR  10  will  take  into  account  how 
they  might  work  if  they  became  universal. 

HR  lO's  goal  is  to  reduce  frivolous  litigation  by  penalizing  it,  and  thereby  promote 
out-of-court  settlement  and  reduce  the  assertion  of  marginal  claims.  The  question 
for  consumers  is  whether  it  achieves  these  goals  while  preserving  their  basic  rights 
to  redress  when  they  need  to  use  the  courts.  From  the  consumer's  vantage,  some 
of  the  HR  10  rules  will  not  affect  them  directly,  but  promise  indirect  benefits  in  low- 
ering the  costs  society  pays  for  excessive  litigation.  Consumer  want  to  preserve  their 
access  to  the  courts,  and  to  benefit  by  restrictions  on  abusive  and  costly  litigation 
which,  in  the  end,  they  pay  for. 

For  the  goals  of  HR  10  HALT  is  in  general  support.  Our  members  agree  that  ex- 
cessive and  abusive  litigation  must  be  stopped,  and  that  the  unseemly  profits  law- 
yers gain  from  the  system  are  crippling  areas  of  the  economy  and  cheating  individ- 
uals who  use  the  system. 

I  have  been  asked  to  focus  particularly  on  section  105  of  HR  10  dealing  with 
"Prior  Notice" — requiring  the  particulars  of  a  claim  and  alleged  damages  be  pro- 
vided to  a  potential  defendant  30  days  before  filing  suit.  In  this  position  paper  I  will 
also  report,  in  a  summary  way,  HALT's  position  on  other  provisions  of  HR  10. 

Section  105  (with  exceptions  when  prior  notice  would  be  inappropriate),  takes  a 
step  against  unnecessary  litigation  by  providing  potential  defendants  an  opportunity 
to  make  an  offer  of  settlement.  The  burden  on  a  plaintifi"  to  give  prior  notice  seems 
minimal  since  the  statute  of  limitation  is  tolled  and  failure  to  deliver  prior  notice 
results  in  dismissal  with  the  right  to  recommence  the  case. 

Encouraging  settlement  is  ofconsumer  interest  since  the  costs  of  litigation  are  ul- 
timately passed  on  to  consumers.  However,  section  105  takes  only  a  small  step  in 
this  direction.  It  is  rare  for  a  potential  defendant  to  be  unaware  of  a  claim  and  there 
is  often  ample  communication  between  the  parties  prior  to  suit  so  that  litigation  is 
not  a  surprise.  It  is  desirable  to  require  the  claimant  to  be  specific  on  the  claims 
and  damages  prior  to  filing  suit  (section  105  is  not  articulate  on  the  point,  but  the 
notice  should  presumably  be  in  the  form  of  a  pleading,  with  claims  stated  separately 
and  damages  tied  to  specific  losses).  This  permits  the  defendant  to  better  evaluate 
the  claim.  But  there  is  no  reason  to  think  this  faint  effort  to  encourage  settlement, 
without  more,  will  have  a  dramatic  impact  on  the  numbers  of  cases  filed.  It  provides 
no  incentive  to  settle  and  no  penalty  for  failure  to  negotiate  in  good  faith. 

To  consider  how  to  motivate  parties  to  settle  we  should  distinguish  between  con- 
tingency fee  (tort)  cases  and  other  cases.  For  contingency  fee  cases  several  com- 
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mentators  have  proposed  that  when  a  plaintiff  declines  an  offer  the  plaintifTs  attor- 
ney can  only  collect  a  contingency  fee  on  the  excess  amount  of  the  final  award  over 
the  offer.  When  an  early  offer  is  made  the  plaintiffs  attorney  can  charge  only  an 
hourly  rate  (capped  at  10%)  for  pre-offer  labors.  This  makes  reasonable  settlement 
attractive  to  the  plaintifT  who  saves  attorney  fees,  and  to  the  attorney  who  sees  a 
reduced  chance  for  reward  through  continuing  to  litigate. 

This  proposal  assumes  that  the  defendant  has  suificient  information  on  the  claim 
to  make  a  reasonable  offer,  and  opens  the  possibility  that  a  plaintifTs  attorney  will 
see  to  it  their  opponents  do  not  have  such  information.  This  could  induce  a  low  offer 
which  could  be  rejected,  preserving  the  attorney's  contingency  fee  upon  a  large  ulti- 
mate award.  But  one  should  not  assume  attorneys  will  act  merely  out  of  sell  inter- 
est and  the  proposal  is  worthy  of  testing. 

For  cases  not  involving  contingency  fees  a  different  incentive  is  needed.  In  part 
an  incentive  exists  by  requiring  the  plaintiff  to  compensate  an  attorney  for  trial 
work,  which  is  notoriously  expensive.  Nevertheless,  some  see  this  penalty  as  an  in- 
sufficient goad  to  settle.  It  is  \n  the  plaintiffs  power  to  burden  a  defendant  into  de- 
fending against  a  claim  which  should  rightfully  have  been  settled;  this  is  unfair  to 
defendants  and  it  is  said  that  if  plaintiffs  have  to  reimburse  for  this  cost,  it  will 
promote  early  settlements. 

While  HALT  opposes  the  "loser  pays"  rule  in  HR  10  as  being  overly  harsh,  we 
recommend  a  variation  of  that  rule  to  focus  a  plaintiffs  mind  on  the  merits  of  settle- 
ment. In  cases  where  damages  are  an  element,  the  issues  of  liability  and  damages 
are  separate.  Since  a  defendant  who  ofTers  to  settle  is  free  to  contest  liability  in 
court,  that  liability  issue  should  be  litigated  under  the  American  rule  against  fee 
shilling.  But  on  the  issue  of  damages  the  onus  should  be  upon  the  plaintifi  to  exceed 
the  offer  of  settlement,  and  the  defendant  ought  not  bear  the  cost  of  contesting  the 
amount  originally  offered.  Under  current  rules,  defendant  gets  no  remedy  if  a  decent 
offer  is  rejected. 

Where  a  settlement  offer  has  been  rejected  it  would  be  equitable  for  plaintiffs  to 
have  the  burden  of  paying  defendant's  attorney  fees  for  litigating  damages,  unless 
the  plaintiffs  award  exceeds  the  original  offer  by  a  significant  amount.  What  that 
amount  should  be  I  am  not  preparea  to  say,  but  it  might  be  in  the  vicinity  of  20%. 
Thus,  if  the  defendant's  offer  of  $100,000  is  rejected,  the  plaintiff  will  need  an  award 
of  $120,000  to  avoid  a  penalty  for  making  the  defendant  litigate  damages.  That  pen- 
alty could  be  the  costs  of  litigating  the  damages  dispute — a  partial  'loser  pays"  pen- 
alty. 

If  plaintiff  turns  down  an  ofTer  and  subsequently  loses  on  the  issue  of  liability, 
there  would  be  no  penalty  to  plaintiff  since  damages  are  not  litigated. 

In  cases  where  the  relief  sought  is  not  monetary,  offers  ol  settlement  may  be 
made  to  avoid  litigation,  and  should  also  be  encouraged,  but  the  absence  of  a  money 
stake  is  in  itself  a  motive  to  avoid  the  expense  of  going  into  court.  We  suggest  that 
for  the  time  being  such  cases  should  be  left  to  the  marketplace  to  encourage  settle- 
ment. 

Before  ending  discussion  of  prior  notice,  I  point  out  that  the  requirement  of  arbi- 
tration can  produce  a  result  which  falls,  in  expense  and  complexity,  between  out- 
of-court  settlement  and  litigation.  For  example,  HALT  recommends  that  medical 
malpractice  cases  below  $100,000  in  monetary  damages  be  sent  to  arbitration  (with 
exceptions  for  disfigurement,  disability  or  death).  If  Congress  decides  to  require  ar- 
bitration for  cases  of  relatively  low-level  claims,  and  specifies  that  the  arbitration 
will  not  become  as  technical  as  a  court  trial,  we  would  support  it. 

A  step  in  the  right  direction  would  be  to  permit  parties  in  arbitration  to  be  rep- 
resented by  qualified  non-lawyer  experts — a  provision  which  building  contractors 
and  small  businesses  would  applaud. 

In  what  follows  I  will  give  a  summary  of  HALT'S  views  on  other  elements  of 
HR  10.  HALT  members  do  not  want  to  make  access  to  legal  rights  harder  than  they 
now  are  for  the  average  citizen — and  access  is  already  terribly  hard.  For  example, 
it  is  often  enough  punishment  for  citizens  to  pay  their  own  attorneys.  The  "loser 

{)ays"  rule  makes  the  burden  worse.  Litigation  is  chancy  and  good-faith  claims  can 
ose.  Paying  a  lawyer  $150  an  hour  and  possibly  losing  is  already  inhibiting;  many 
people  forgo  suing  or  defending  a  claim  because  of  that  cost.  The  added  risk  of  pay- 
mg  double  attorney  fees  will  be  too  much  for  most  people  to  bear. 

The  virtue  of  the  proposed  HR  10  legal  reforms  is  in  their  aim  to  forestall  unnec- 
essary and  abusive  litigation  and  reduce  excess  profits  to  attorneys.  These  reforms 
must  be  tempered  so  as  not  to  preclude  legitimate  claims.  We  present  our  rec- 
ommendation in  the  spirit  of  finding  this  balance. 

For  brevity,  we  will  limit  our  comments  to  those  areas  of  the  reforms  which  raise 
problems.  Our  positions  will  be  summarized  under  each  of  the  headings  of  HR  10, 
and  we  will  not  attempt  to  lay  out  reasons  for  supporting  a  provision — but  will  ex- 
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plain  our  reasons  where  we  recommend  changes.  Our  short  summaries  of  the  sec- 
tions are  only  to  identify  the  general  scope,  not  to  explain  the  precise  coverage  of 
the  proposed  changes. 

Title  I— Common  Sense  Legal  Reforms  of  1995 

101.  AWARD  OF  attorney's  FEES 

In  federal  diversity  cases,  the  prevailing  party  shall  be  awarded  attorney's  fees, 
up  to  the  amount  of  the  loser's  attorney  fees,  unless  the  court  determines  that  it 
would  be  unjust. 

Federal  Rules  of  Civil  Procedure  already  permit  assessment  of  penalties  against 
parties  or  lawyers  for  frivolous  and  abusive  submissions  during  litigation.  Rule  11 
of  FRCP  punishes  such  conduct  at  the  discretion  of  the  judge,  and  the  judge  is  in 
a  good  position  to  evaluate  the  conduct. 

The  proposed  "loser  pays"  rule  falls  on  the  losing  party  regardless  of  whether  the 
claim  was  frivolous.  Litigation  is  risky  and  no  one  can  pre-ordain  whether  a  good- 
faith  claim  will  prevail.  Moreover,  the  decision  to  proceed,  for  individual  claimants, 
is  often  based  on  the  advice  of  an  attorney  since  few  non-lawyers  can  predict  how 
a  case  will  end. 

This  rule  penalizes  the  parties  rather  than  the  lawyers.  It  punishes  good-faith 
claims  and  frivolous  claims  alike.  It  will  deter  access  to  the  courts  for  tnose  who 
are  not  wealthy  enough  to  take  the  risk.  It  is  reported  in  England  that  the  rule  has, 
in  fact,  resulted  in  courts  being  accessible  only  to  the  rich  (Economist  magazine). 

In  Europe,  where  the  loser  pays  rule  prevails,  the  legal  system  is  different  from 
ours.  For  example,  litigation  insurance  is  common.  Homeowners  and  many  others 
are  insured  for  the  costs  of  litigation,  provided  the  insurer  decides  that  the  claim 
or  defense  is  reasonably  likely  to  prevail.  This  mutes  the  fear  of  the  "loser  pays" 
rule  but  unfortunately  America  has  no  such  system  of  insurance.  It  is  dangerous 
to  compare  the  English  rule  with  the  American  rule  unless  we  are  prepared  to  shift 
our  entire  legal  system  to  emulate  theirs. 

No  one  can  count  on  winning  even  with  a  good  claim.  A  rigid  loser  pays  rule  re- 
sults in  people  avoiding  litigation  unless  they  have  the  resources  to  absorb  an  unex- 
pected defeat.  But  frivolous  suits  are  not  currently  risk  free.  Judges  have  many 
ways  to  punish  frivolous  or  abusive  behavior,  ranging  from  fines  and  costs  to  dis- 
missing a  motion  or  a  suit.  In  federal  courts,  judges  nave  conferences  with  parties 
to  weed  out  the  frivolous  and  focus  on  the  real  issues.  They  can  reject  a  bad  claim 
or  a  foolish  defense,  and  at  every  step  of  litigation  they  can  intervene  to  prevent 
abuse.  Many  viewers  wish  they  would  intervene  more  than  they  do,  but  they  have 
the  power  to  stop  abuses  and  we  should  hesitate  before  replacing  their  discretion 
with  a  rigid  mandate. 

HALT  opposes  the  loser  pays  rule  as  defined  in  section  101,  and  also  where  it  ap- 
pears under  Title  II  of  HR  10  for  stockholder  suits.  We  reserve  judgment  on  whether 
a  tempered  version  of  the  loser  pays  rule  could  cure  our  objections. 

If  a  loser  pays  rule  is  adopted  it  is  unclear  how  it  would  work  and  further  infor- 
mation would  help.  We  suggest  that  if  it  is  to  be  tried  it  should  be  tested  in  several 
federal  districts.  Most  diversity  cases  are  tort  suits;  the  impact  of  this  section  could 
be  to  redirect  plaintiffs  into  state  courts  to  avoid  the  risk  of  loser  pays.  There  is 
no  data  on  how  the  rule  would  afTcct  the  behavior  of  parties.  Before  making  it  na- 
tional, we  should  know  more. 

102.  honesty  in  EVIDENCE 

Expert  testimony  must  be  based  on  scientifically  valid  reasoning;  an  expert's  fee 
cannot  be  contingent  on  the  outcome. 

HALT  has  no  expertise  on  questions  of  admissibility  of  scientific  evidence  and 
takes  no  position  on  this  proposed  rule,  while  noting  that  it  has  no  apparent  impact 
on  consumer  interests.  We  oppose  junk  science  and  also  oppose  opinion  evidence 
masquerading  as  expert  testimony  and  note  in  passing  that  HR  10  does  not  address 
the  latter  prol)lem. 

103.  product  liability  reform  (SETS  RULES  FOR  BOTH  STATE  AND  FEDERAL  COURTS) 

(a)  Product  seller  liable  only  if  negligent,  or  gave  a  warranty,  unless  the  maker  can- 
not be  sued 

Retailers  are  typically  sued  along  with  manufacturers  and  have  to  defend,  but 
only  4%  are  found  liable.  This  section  protects  retailers  from  suit  unless  they  know 
of  the  defect,  were  negligent,  gave  a  warranty,  or  the  manufacturer  cannot  be  sued. 
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Given  those  limits,  it  is  not  unreasonable  and  is  not  anti -consumer.  HALT  supports 
this  reform  as  generally  fair  to  retailers  and  not  unduly  burdensome  to  consumers. 

(b)  Punitive  damages  in  product  liability  suits  in  federal  courts  limited  to  the  greater 

of  three  times  the  economic  damages  or  $250,000,  and  a  finding  of  actual  malice 
(meaning  "flagrant  indifference") 

The  purpose  of  this  proposal  is  to  limit  "excessive"  punitive  damages,  which  have 
the  effect  of  enriching  the  plaintiff  (and  in  a  contingency  fee  case,  plaintiffs  lawyer). 
It  is  a  widespread  perception  that  such  enrichment  is  not  in  the  public  interest,  and 
that  excessive  penalties  are  harmful  to  business  and  to  consumers  of  products  when 
price  reflects  the  risk  of  such  penalties. 

Consumers  have  two  interests  in  this  subject  (1)  to  deter  wrongdoers  from  mar- 
keting harmful  products,  while  (2)  not  burdening  consumers  with  the  pass-through 
of  the  cost  of  excessive  punitive  damages.  The  challenge  is  to  locate  a  rule  which 
achieves  (1)  and  minimizes  (2). 

One  issue  raised  by  this  proposal  is  whether  capped  punitive  damages  diminish 
a  wrongdoer's  risk  to  a  point  where  there  is  little  deterrence.  A  manufacturer  or 
seller  might  compute  the  risk  of  3-times  actual  damages  and  find  it  acceptable.  If 
only  monetary  punishment  deters  misconduct,  this  is  a  serious  objection. 

We  note  that  anti-trust  penalties  have  always  been  limited  to  3-times  actual  dam- 
ages and  seem  to  work  as  a  deterrent.  For  most  defendants  the  stigma  of  punitive 
damages  motivates  reform.  Excessive  punitive  damages  generate  ap()eals  and  are 
often  overturned.  Washington  state  and  Canada  have  no  punitive  damages  and 
there  is  no  evidence  that  product  liability  suits  there  do  not  achieve  changes  in  con- 
duct. 

Grave  wrongdoing  usually  produces  substantial  harm  (e.g.,  Dalcon  shields,  asbes- 
tos) and  punitive  damages  can,  in  those  cases,  be  large  even  with  a  3-times  cap. 
In  addition,  the  proposal  places  no  limit  on  pain  and  suffering  damages  which  in 
egregious  cases  may  be  substantial.  This  serves  to  increase  the  actual  damages 
amount  from  which  the  punitive  cap  is  computed. 

It  is  anomalous  that  a  wrongdoer  whose  conduct  goes  past  the  line  into  criminal 
conduct  is  not  exposed  to  enormous  criminal  damages,  even  though  their  purpose 
is  to  deter.  Criminal  fines  are  normally  much  smaller  than  civil  case  punitive  dam- 
ages (e.g.,  assault  penalties  might  be  $10,000);  it  can  be  argued  that  civil  penalties 
should  bear  some  relation  to  criminal  penalties. 

In  sum,  HALT  supports  the  limit  on  punitive  damages  for  manufacturers  and  sell- 
ers of  products.  We  reserve  judgment  on  such  limits  for  other  forms  of  litigation. 

We  are,  however,  concerned  that  plaintiffs  and  their  lawyers  are  paid  the  punitive 
damages  awards.  That  lawyers  should  be  reimbursed  for  the  extra  effort  of  proving 
punitive  damages  is  fair,  but  if  plaintiffs  are  reimbursed  actual  expenses  plus  pain 
and  suffering,  their  pocketing  oi  punitive  damages  does  not  serve  the  public  inter- 
est. 

Without  the  motive  of  gain,  lawyers  may  not  pursue  punitive  damages  even  when 
they  are  justified  and  we  would  leave  their  reimbursement  intact,  whether  by  hour- 
ly fee  or  contingency  fee.  But  the  surplus  of  punitive  damages  should  go  to  a  fund 
to  benefit  the  public.  At  this  point  we  will  not  propose  a  rule  for  how  the  public 
interest  is  to  be  served.  Examples  of  punitive  payments  to  a  public-interest  cause 
exist  and  should  be  studied  to  consider  how  punitive  awards  could  best  be  directed. 

(c)  Noneconomic  damages  limited  to  proportionate  responsibility 

This  rule  makes  a  defendant  liable  only  for  a  proportional  share  (based  on  degree 
of  fault)  for  punitive  damages,  mental  distress  and  pain  and  suffering.  The  rule 
makes  sense  for  punitive  damages  which  are  meant  to  deter.  A  defendant  who  is 
25%  at  fault  should  not  have  to  pay  punitive  damages  meant  to  deter  another  de- 
fendant. The  logic  docs  not  apply,  however,  to  mental  distress  and  pain  and  suffer- 
ing damages  which  are  real  aamages  although  considered  "noneconomic."  For  some 
injuries,  a  lifetime  of  suffering  and  loss  can  only  be  compensated  by  a  "noneconomic" 
award,  and  the  plaintiff  should  not  be  deprived  of  this  because  a  co-defendant  can- 
not pay  its  share.  This  would  be  akin  to  making  actual  damages  only  proportional, 
puffing  on  the  plaintiff  the  risk  of  collecting  from  multiple  defendants. 

104.  ATTORNEY  ACCOUNTABILITV 

(a)  Giues  a  "Sense  of  Congress"  that  states  should  require  attorneys  in  contingency 
fee  cases  to  disclose  to  clients  the  actual  services  and  hours  spent 

The  supposed  purpose  is  to  reveal  to  a  client  when  a  contingency  fee  is  out  of  pro- 
portion to  the  work  done.  This  can  be  helpful  information  for  legal  reform,  but  the 
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proposal  contains  no  indication  of  how  a  client  is  expected  to  use  this  data  The 
American  Bar  Association  in  a  recent  unfortunate  ethics  opinion  declined  to  say  that 
contingency  fees  out  of  proportion  to  the  work  done  are  a  violation  of  ethics,  so  it 
is  not  likely  that  a  client  has  any  recourse  unless  there  was  a  contract  of  employ- 
ment with  the  lawyer  providing  relief  for  this  event.  Such  contracts  are  virtually 
unknown. 

HALT  supports  this  proposal  for  its  potential  value  to  clients  in  negotiating  fees 
and  the  general  value  to  legal  reform  in  exposing  the  bonanza  to  lawyers  which  con- 
tingency fees  can  be. 

We  urge  Congress  to  consider  going  further.  Lawyers  should  inform  clients  in  all 
cases  of  the  work  anticipated  to  be  done  and  goal  of  the  service,  or  the  amount  of 
recovery  expected.  In  contingency  fee  cases  the  disparity  between  work  and  reward 
will  be  open  to  negotiation.  In  other  cases  there  is  oflen  a  similar  disparity.  Statu- 
tory fees  for  probating  an  estate  are,  in  many  states,  set  at  5%  or  more,  resulting 
in  windfalls  to  lawyers  whose  only  task  may  be  to  put  a  $300,000  house  on  the  mar- 
ket. It  is  in  the  public  interest  that  such  disparity  be  put  in  the  open. 

HALT  recognizes  that  Congress  is  not,  at  this  time,  going  to  undertake  major 
legal  reform  in  areas  other  than  those  currently  proposed.  We  urge  that  Congress 
view  their  current  reforms  as  only  a  beginning.  If  they  are  enacted,  it  will  be  time 
to  consider  other  reforms  which  go  to  cure  the  inaccessibility  and  excessive  costs  of 
the  system. 

(b)  Amends  Rule  11,  FRCP,  to  require  penalties  for  frivolous  or  abusive  litigation 
conduct,  which  shall  be  in  an  amount  to  be  both  a  deterrent  and  compensatory 

Rule  11,  governing  civil  procedure  in  federal  cases,  now  permits  a  judge  to  penal- 
ize frivolous  or  abusive  tactics  in  litigation.  The  proposed  change  makes  the  penalty 
mandatory  (as  Rule  11  was  pre-1993)  and  adds  the  requirement  that  it  compensate 
the  other  side  for  costs. 

The  Rule  does  not  specify  who  pays  the  penalty  (lawyer  or  party)  or  who  receives 
the  award.  For  Rule  11  to  be  effective  as  a  deterrent  and  fair  as  a  penalty,  payment 
should  fall  upon  the  person  at  fault.  Individuals  in  litigation  are  oflen  guided  by 
their  attorneys  while  corporations  have  the  knowledge  to  direct  their  own  litigation 
strategy.  The  courts  should  assign,  or  allocate,  penalties  under  Rule  11  based  on 
whose  decision  it  was  to  engage  in  the  abusive  or  frivolous  conduct. 

Penalties  in  deterrence  should  be  paid  to  parties  rather  than  the  court,  to  give 
incentives  to  pursue  penalties. 

In  favor  of  this  change  is  that  it  heightens  the  danger  of  frivolous  suits  by  making 
penalties  mandatory  and  includes  compensation  as  well  as  deterrence.  The  question 
is,  will  this  Rule  change  cause  harm  to  consumers? 

Consumers  oflen  bring  novel  suits  testing  the  bounds  of  the  law,  creating  new 
rights  or  over-ruling  old  precedents.  It  is  part  of  the  history  of  consumer  law  that 
old  rules  need  to  be  modified.  Yet,  a  plaintiff  who  brings  such  an  action  is  open  to 
the  challenge  that  the  precedents  are  clear  and  the  suit  frivolous. 

HALT  is  reassured  by  evidence  that  judges  have  not  used  Rule  11  to  penalize  in- 
novative legal  claims.  It  would  be  reassuring,  however,  to  add  a  provision  specifying 
that  suits  filed  to  overturn  precedent  are  not,  per  se,  frivolous  (using  the  example 
of  Brown  v.  Board  of  Education  of  Topeka).  Rule  11,  if  used  vigorously,  supplants 
the  need  for  a  "loser  pays"  rule  since  it  permits  imposition  of  attorneys  fees;  and 
is  superior  to  'loser  pays"  by  giving  discretion  to  juages  for  surgical  application  of 
the  rule  to  fit  the  offense  rather  than  the  bludgeon  of  ^oser  pays.  But  to  the  extent 
that  judges  are  to  make  greater  use  of  Rule  11,  we  recommend  specific  protection 
for  innovative  litigation. 

Rule  11  can  put  a  wedge  between  client  and  lawyer.  When  a  Rule  11  sanction 
is  threatened,  it  can  fall  on  either  the  party  or  the  lawyer.  This  can  result  in  finger 
pointing  for  blame.  A  lawyer  may  wisn  to  avoid  a  Rule  11  charge  through  caution 
while  the  client  insists  on  forging  ahead  with  a  far-fetched  claim.  Thus,  the  Rule 
can  have  the  unintended  effect  of  hurting  the  lawyer-client  relationship.  Strengthen- 
ing the  Rule  will  exacerbate  this  problem.  This  dilemma  is  beyond  the  scope  of  our 
discussion  of  HR  10 — it  belongs  in  an  analysis  of  the  ethical  obligation  oi  lawyers 
to  accept  direction  from  clients.  We  mention  it  here  to  suggest  that  ethical  rules  for 
lawyers  may  need  revisiting  if  Rule  11  is  strengthened. 

105.  NOTICE  BEFORE  CIVIL  ACTIONS 

Requires  particulars  of  a  claim  and  amount  of  damages  alleged  to  be  sent  to  defend- 
ant 30  days  before  filing  suit 

We  discuss  this  proposal  at  the  beginning  of  our  paper. 
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106.  HOUSE  COMMITTEE  REPORTS 

Requires  House  committees  to  report  whether  a  bill  precepts  state  law,  is  retroactive, 
creates  a  private  cause  of  action,  or  impacts  on  federal  agencies 

HALT  supports  this  change.  The  absence  of  this  information  in  legislation  is  a 
source  of  confusion  and  endless  litigation. 

107.  BILL  IS  TO  BECOME  EFFECTIVE  6  MONTHS  FROM  ENACTMENT 

HALT  has  no  position. 

Title  II— Private  Securities  Litigation  Reform  Act  of  1995 
201.  title  and  table  of  contents 
(Amends  the  Securities  Exchange  Act  of  1934.) 

202.  prevention  OF  LAWYER-DRIVEN  LITIGATION 

Requires  guardian  ad  liter  or  steering  committee  for  stockholder  in  class  actions,  to 
direct  the  lawyers  and  review  offers  of  settlement 

203.  PREVENTION  OF  ABUSIVE  PRACTICES  THAT  FOMENT  LITIGATION 

Plaintitfs  must  have  1%  or  $10,000  in  stock.  The  loser  shall  pay  opponents  attorney's 
fees 

204.  PLAINTIFFS  MUST  PROVE  ACTUAL  KNOWLEDGE  OF  FALSE  STATEMENTS 
'  205.  FUTURE  PREDICTIONS  HAVE  A  "SAFE  HARBOR" 

206.  PARTIES  MAY  AGREE  TO  ALTERNATIVE  DISPUTE  RESOLUTION 
207.  RICO  ACT  DOES  NOT  APPLY 

halt's  position  on  Title  II  contains  several  objections,  but  should  be  prefaced  by 
the  observation  that  stockholder  class  action  suits  have  been  shown  to  oe  an  area 
of  unbridled  abuse  by  a  few  lawyers.  We  support  the  effort  to  stymie  those  lawyers 
and,  except  for  our  objections  below,  support  the  goals  of  Title  II. 

The  loser  pays  provision  of  Title  II  suffers  from  the  same  objections  we  expressed 
about  loser  pays  under  federal  diversity  suits,  explained  above. 

The  level  of  proof  required  for  stockholder  actions  departs  from  the  usual  concept 
of  negligence  and  demands  proof  of  what  is  virtually  an  intentional  violation  of  the 
law.  This  stratagem  is  not  tailored  to  the  abuses  which  Title  II  aims  to  correct  and 
it  cuts  into  all  stockholder  suits.  The  problem  with  abusive  stockholder  class  actions 
is  not  that  claimants  lack  proof  of  intentional  violations  of  law,  it  is  that  they  have 
no  basis  to  allege  even  mere  negligence.  They  file  suit  because  the  stock  value  has 
changed;  they  allege  misconduct;  they  plan  to  settle  for  nuisance  value.  The  problem 
will  not  be  resolved  by  creating  a  higher  level  of  proof,  although  it  might  help.  But, 
while  it  helps  deter  scam  suits,  it  also  hurts  legitimate  suits. 

A  casualty  of  this  approach  is  proportional  liability.  When  intentional  harm  is  the 
measure  of  liability  every  defendant  is  liable  for  the  full  amount,  while  proportional 
liability — a  basically  fair  concept — is  trashed  because  under  the  rule  oi  intentional 
harm  everyone  is  fully  liable.  This  is  raising  the  liability  barrier  too  high  for  legiti- 
mate claimants  in  the  hope  of  curtailing  a  sub-group  of  opportunistic  claims. 

This  demonstrates,  as  well  as  anything,  the  difficulty  of  Congress  trying  to  regu- 
late lawyer  misconduct  by  indirection — through  creating  a  filter  which  only  legiti- 
mate claims  can  pass.  Congress  might  do  better  finding  a  way  to  regulate  selected 
aspects  of  the  legal  profession  just  as  it  regulates  communications,  toxic  waste,  and 
health  care. 

We  suggest  that  the  motive  for  lawyers  to  pursue  weak  claims  in  stockholder  class 
actions  suits  resides  in  the  contingency  fees  derived  from  such  suits.  That  is  a  , 
wedge  for  an  attack  on  such  cases,  not  raising  the  level  of  proof,  which  hurts  legiti- 
mate claimants  as  well  as  opportunistic  ones.  Capping  contingency  fees  when  there 
is  an  early  offer  and  penalizing  a  refusal  to  settle  might  dissuade  some  lawyers  from 
filing  suit. 

The  opfwrtunistic  stockholder  suit  says  the  stock  value  changed  and  there  must 
have  been  misrepresentation  by  the  company.  The  legitimate  claim  cites  the  mis- 
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representation  as  the  basis  for  the  suit.  The  difference  is  the  degree  of  specificity 
as  to  the  misrepresentation.  A  solution  might  be  to  require  the  plaintiff  to  allege, 
with  reasonable  detail,  the  erroneous  statement  by  the  company.  This  cure  focuses 
on  the  pleadings,  instead  of  changing  the  level  of  proof  which  burdens  legitimate 
claims  equally  with  phony  claims. 

Title  II  needs  work  before  it  can  achieve  the  goal  of  excluding  nuisance  suits  while 
preserving  valid  claims. 

Mr.  MOORHEAD.  Thank  you. 

As  you  probably  heard,  we've  had  two  bells  again.  This  is  the  mo- 
tion to  recommit,  which  usually  precedes  the  final  passage  of  legis- 
lation. I  think  that  we'll  probably  be  voting  twice,  but  we'll  be  re- 
lieved of  this  interference  by  the  time  we  get  back.  I  think  these 
should  be  the  last  votes  we  nave  for  a  little  while,  and  I  think  our 
panel  will  be  able  to  complete  their  work  before  there's  another  in- 
terference after  this  one. 

Mr.  Horowitz.  Mr.  Chairman,  when  do  you  all  eat  lunch? 

[Laughter.] 

Mr.  MooRHEAD.  You  don't  worry  about  lunch  when  you  work  in 
Congress.  If  you  get  a  bite  here  or  a  bite  there,  you're  lucky.  The 
same  thing  for  dinner  here,  too,  lately. 

[Laughter.] 

Mr.  MooRHEAD.  We'll  be  back  in  probably  about  20  minutes. 

[Recess.] 

Mr.  MOORHEAD.  I  certainly  want  to  apologize  to  the  witnesses  for 
the  delays  that  you've  had  to  go  through  today,  but  it  was  certainly 
not  planned. 

One  of  the  things  that  you  discussed,  Mr.  Fry,  was  that  you 
thought  we  could  have  adjustments  in  contracts  for  attorneys  who 
have  taken  litigation  on  contingency.  I  practiced  law  for  a  long 
time,  and  most  of  the  lawyers,  90  percent  of  them  really  do  a  great 
job  and  they  try  awfully  hard,  but  there's  a  certain  number  of  them 
that  don't,  if  you've  noticed. 

I  just  wondered  if  you  had  a  provision  in  the  law  that  required 
a  lesser  fee  if  cases  were  settled  prior  to  coming  to  the  end  of  the 
trial,  if  you  wouldn't  get  some  of  these  people  just  dragging  it  on 
all  the  way.  Now  I  know  some  contingency  contracts  do  differen- 
tiate between  those  cases  that  are  settled  before  trial  and  those 
that  go  to  trial.  That's  the  25  percent  to  33  percent.  But  I  just  won- 
dered what  you  think  would  happen. 

Mr.  Fry.  Well,  I  think  you're  correct  that  if  a  full  contingency 
fee,  let's  say  33  percent,  is  available  simply  by  declining  offers  and 

foing  to  trial,  there  is  a  temptation  for  the  lawyer  to  do  that, 
hafs  one  of  the  reasons  we  tend  to  like  the  early-offer  proposition 
which  says  that  it's  only  for  the  value-added  that  a  lawyer  gets  a 
contingency,  if  they  turn  down  an  early  offer.  We  think  that  tends 
to  solve  that  problem. 

I  mentioned  the  loser-pays  earlier  on  as  a  possible  add-on  to  the 
prior  notice  to  make  it  more  effective,  to  give  it  teeth,  but  I  think, 
in  truth,  we  would  like  to  see  that  kind  of  a  rule  spread  across  all 
contingency-fee  cases. 

Mr.  MOORHEAD.  You  know,  I've  heard  from  opponents  of  tort  re- 
form that  the  current  system  should  be  preserved  because  it  ade- 
quately and  justly  provides  compensation  for  injured  consumers. 
But,  as  currently  structured,  many  times  the  system  fails  to  actu- 
ally accomplish  its  objective.  This  is  costly  and  inefficient.   The 
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transaction  costs  are  very  high  and  in  most  instances  unnecessary. 
The  prime  and  constant  beneficiaries  seem  to  be  only  the  trial  law- 
yers and  not  the  plaintiffs  in  many  instances. 

Do  you  have  any  comment  to  make  on  that? 

Mr.  Fry.  Well,  I  must  say  that,  speaking  for  the  members  of 
HALT,  that  is  a  widespread  feeling.  There  is  a  sense,  for  example, 
that  tort  cases  are  no  longer  as  risky  as  they  once  were  now  that 
contributory  negligence  is  essentially  out  of  the  way.  Having  re- 
moved that  and  having  so  many  cases  where  payments  are  going 
to  be  made  without — almost  without  protest,  we  think  that  adher- 
ing to  the  contingency  fee  simply  enriches  lawyers  and  is  an 
anticonsumer  proposition. 

I  know  that's  a  generalization,  but  there  is  data,  for  example, 
showing  that  clients  with  small  claims  tend  to  get  underpaid;  cli- 
ents with  bigger  claims  tend  to  get  overpaid.  If  I  had  to  speculate 
why  that's  true,  it's  because  the  lawyers  are  taking  the  big  claims 
and  inflating  them  and  not  taking  the  small  claims. 

Mr.  MooRHEAD.  Do  you  have  any  comments  on  that,  Mr.  Weiner? 

Mr.  Weiner.  Well,  yes,  I  guess  I  do.  First  of  all,  I  think  the  con- 
tingent-fee system  has  some  problems  in  it,  and  Mike  has  ad- 
dressed— Mr.  Horowitz  has  addressed  some  of  those  that  may  be 
solutions,  but  overall  the  contingent-fee  system  does  a  lot  of  good 
for  people  who  are  injured.  And  whether  they're  the  small — people 
who  have  small  injuries  or  large  injuries,  or  somewhere  in  between, 
in  order  to  be  able  to  hire  an  attorney  to  represent  you  for  "no  cost" 
except  for  a  share  of  your  award  is  something  I  think  is  beneficial 
to  our  society.  I  know  others  would  disagree  with  me  and  think  we 
shouldn't  have  a  contingent  fee,  but  I  think  it's  worked  well  overall. 
I  think  we  should  maintain  it  and  we  should  try  to  make  it  work 
better,  if  that's  the  need. 

I'm  surprised  a  little  bit  of  what  Mr.  Fry  said  about  not  being 
able  to  find  attorneys.  You  know,  in  most  communities  around  the 
country  there  are  probably  too  many  attorneys  rather  than  too  few. 

Mr.  MooRHEAD.  I  think,  you  know,  I  would  agree,  though,  that 
if  you  didn't  have  the  contingency  system,  if  the  case  was  a — people 
wouldn't  have  the  money  to  hire  an  attorney  in  many  instances. 

Mr.  Weiner.  That's  absolutely  clear,  Mr.  Chairman. 

Mr.  MooRHEAD.  And  if  they — if  they  didn't,  unless  the  case  is 
pretty  certain,  a  lot  of  lawyers  wouldn't  really  want  to  waste  their 
time  on  it. 

Mr.  Weiner.  Yes.  It's  interesting.  The  marketplace  is  not  the 
same  today  in  1995  as  it  was  5  or  10  or  20  years  ago.  There  are 
lots  of  attorneys  who  will  take  what  you  would  think,  we'd  nor- 
mally think  of  as  a  contingent-fee  case  on  a  non-contingent-fee 
basis,  as  long  as  they  feel  comfortable  that  the  case  is  one  that 
they  can  get  some  kind  of  fair  compensation  for. 

You  don't — you  know,  if  you're  an  accident  victim  in  one  of  these 
so-called,  you  know,  absolute  liability  cases,  although  I've  seen 
those  blow  up,  too,  you  can  find  attorneys  who  will  work  for  you 
without  a  contingent  fee.  And  you've  got  to  remember  that  alter- 
nately— ^you  see  numbers  up  to  50  percent;  that's  not  my  experi- 
ence, but  let's  say  that  30  percent  or  35  percent  goes  to  the  attor- 
ney ultimately  when  you  count  in  the  cost  and  everything.  The 
other  part  goes  to  the  victim,   and,  hopefully,   the  attorney  has 
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added  some  value  to  that.  That's  certainly  the  case  in  my  experi- 
ence. Good  plaintiffs  injury  lawyers  add  value  to  their  client's 
claims  because  they  know  how  to  make  the  case  as  sure  a  liability 
case  as  possible,  and  they  present  the  damages  in  its  most  effective 
and  thorough  way.  I  think  the  clients  get  a  good  deal  in  that  situa- 
tion. 

Mr.  MOORHEAD.  Mr.  Horowitz,  the  issue  has  been  raised  that  the 
section  on  prior  notice  should  contain  an  exception  to  protect  docu- 
ments that  may  be  destroyed  or  altered  if  a  potential  defendant  is 
given  30  days  prior  notice  before  suit  is  filed.  In  your  opinion,  is 
such  an  exception  necessary? 

Mr.  Horowitz.  Yes,  I  think  probably  so.  It  makes  sense. 

Mr.  MooRHEAD.  Do  you  all  agree  to  that? 

Mr.  Weiner.  I  think  it  would  be  advisable,  if  you're  going  to  have 
a  prior  notice  statute,  that  you  have  some  rule  like  that. 

Mr.  MooRHEAD.  Mr.  Weiner,  I'd  be  interested  to  see  your  reac- 
tion to  Mr.  Horowitz'  contingent-fee  reform  proposal,  where  if  an 
early  offer  is  accepted,  plaintiffs  counsel  fees  are  limited  to  capped 
hourly  charges.  However,  if  the  early  offers  are  rejected,  contin- 
gency fees  can  only  be  charged  to  get  there  coveries  in  excess  of  the 
offer. 

Mr.  Weiner.  I  think  it's  an  interesting  proposal.  I've  read  a  lot 
of  the  articles  about  it.  Michael  and  I  have  debated  it  on  other  oc- 
casions and  in  other  forums.  I  think  there's  some  merit  to  it.  I 
think  there's  some  problems  with  what  they  have,  but  I  think  it's 
worth  at  least  looking  at. 

I  have  some  problems  with  it  in  a  sense  that,  how  do  you  deal 
with  the  attorney  who  really  is  the  better  attorney?  And,  I'll  just — 
I'll  use  an  example  that  Congressman  Hoke  will  relate  to  in  Cleve- 
land. We  have  some  outstanding  plaintiffs  injury  lawyers  in  Cleve- 
land. Craig  Spangenburg  is  no  longer  practicing,  but  did  for  years 
and  years,  and  Congressman  Hoke  shakes  his  head  affirmatively. 
This  man  was  an  outstanding  attorney.  Now,  you  know,  are  you 
going  to  cap  his  fee  at  a  certain  amount  or  are  you  going  to  say 
he's  going  to  get  more?  Because  if  you  hire  Craig  Spangenburg  in 
Cleveland,  you're  going  to  get  a  better  award  99  times  out  of  100 
than  if  you  hire  Joe  Doe.  I  mean,  that's  just  a  fact  of  life. 

And  if  that  can  be  accommodated  and  there's  a  system  that  the 
people  can  be  fairly  compensated,  I  think  Mr.  Horowitz'  system  is 
worth  looking  and  we  should  take  a  harder  look  at  that. 

Mr.  MOORHEAD.  Mr.  Fry. 

Mr.  Fry.  I  would  be  inclined  to  agree  with  that.  I  think  HALT 
supports  Mr.  Horowitz'  proposition  in  its  general  terms  and  would 
want  to  see  some  more  details.  I'm  a  little  bit  concerned  about  the 
details  because  we  hear  stories — I  heard  one  recently  of  an  airline 
crash  in  which  the  lawyer  presented  a  plaintiff  with  an  early  offer 
settlement  of  $200,000  and  advised  accepting  it.  The  plaintiff  went 
to  a  group  of  families  of  victims  of  airline  crashes,  a  nonlawyer 
group  that  got  together  for  comfort  originally  and,  finally,  to  fight 
with  their  lawyers.  This  group  advised  the  person  not  to  accept  it. 
A  subsequent  offer  of  $600,000;  again,  advised  them  not  to  accept 
it.  The  final  offer,  $1.4  million.  Now  I  don't  know  how  the  Horowitz 
rule  would  work  in  such  a  situation,  and  I'd  want  to  find  out  before 
I  would  endorse  it. 
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Mr.  MOORHEAD.  Mr.  Hoke,  you're  recognized  for  up  to  15  min- 
utes. 

Mr.  Hoke.  Thank  you  very  much,  Mr.  Chairman. 

I  think  I'd  like  to  ask  Mr.  Horowitz,  since  we  were  just  talking 
about  those  things,  to  respond  to  both  what  Mr.  Weiner  said  and 
what  Mr.  Fry  said. 

Mr.  Horowitz.  Well,  first,  on  the  question — there's  no  question 
but  that  a  good  lawyer  in  a  case  will  cause  the  other  side  to  take 
a  more  sympathetic  look  at  the  other  side's  case.  That's  true  in  con- 
tingency-fee cases.  It's  true  elsewhere. 

Mr.  Hoke.  Well,  how  does  your  early-offer — how  does  your  early- 
offer  proposal 

Mr.  Horowitz.  Well,  we  do  two  things.  The  first  is  we  can  dif- 
ferentiate under  our  proposal  between  lawyers  because  the 
Spanglers  and  Hokes 

Mr.  Hoke.  Spangenburg,  for  the  record. 

Mr.  Horowitz.  Spangenburg,  I'm  sorry. 

Mr.  Hoke.  Craig  Spangenburg. 

Mr.  Horowitz.  And  the  Hokes  and  the  Goodlattes  can  charge 
much  higher  hourly  rates,  and  that's  the  way  the  differentiation 
ought  to  take  place.  So  you  are  still  capped  at  your  10  percent, 
which  seems  to  me  to  be  quite  a  generous  cap  on,  say,  the  first 
$100,000,  and  5  percent  beyond  that,  but  it's  against  hourly  rates. 
And,  the  good  lawyers  get  the  big  cases.  So  10  percent  and  5  per- 
cent of  millions  of  dollars  in  settlements  leaves  an  awful  lot  of 
money  on  the  table,  and  that  money  and  the  differentiation  be- 
tween lawyers  can  take  place  in  terms  of  the  hourly  fee  they 
charge. 

But  there  is  a  larger  issue  that's  posed  there.  All  of  us  who  have 
been  reasonably  good  lawyers  have  had  fantasies  about  cases  going 
on  forever  and  keeping  our  kids'  orthodontia  bills  paid  from  those 
cases  that  walk  in,  and  then  the  other  side  looks  and  says,  oh,  my 
goodness,  here's  Goodlatte  on  the  other  side;  I'd  better  settle.  That 
happens  on  an  hourly  basis;  it  happens  elsewhere.  It's  part  of  the 
burden,  the  hazard,  and  in  some  respects  the  glory  of  being  any 
kind  of  professional.  You  always  have  that  kind  of  conflict  of  inter- 
est with  your  own  client,  and  we  resolve  it  some  of  us  better,  some 
of  us  worse  than  others.  There  is  no  way  of  erasing  that. 

But  I  do  say  that  in  the  example  that  Mr.  Weiner  just  cited,  the 
good  lawyer  can  say,  "I  will  charge,  as  against  those  early  offers, 
$500  an  hour."  Other  lawyers  will  charge  less,  and  that  will  be, 
clearly,  one  way  of  differentiating  in  the  return  that  lawyers  get 
based  on  the  reputation,  on  their  reputation.  So  you  can  be  com- 
pensated in  some  measure  for  your  reputation,  but  to  be  a  good 
lawyer  is  always  to  scare  the  other  side  and  to  get  better  outcomes 
for  your  clients.  Those  lawyers  will  get  more  clients.  They  will  bill 
more  hours. 

But  I  don't  think,  when  there  is  no  risk  in  the  case — that  is  to 
say,  the  money  is  out  there  right  on  the  table — that  the  standard 
contingency  fees  are  even  remotely  consistent  with  the  lawyer's  fi- 
duciary obligation  to  his  client.  There  ought  to  be,  as  Mr.  Weiner 
said,  real  risk  that  accompanies  a  contingency-fee  case.  That's  the 
tradeoff  that  makes  it  ethical. 
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Mr.  Hoke.  I'd  like  to  talk  a  little  bit  about  the  loser-pays  provi- 
sions in  H.R.  10  and  the — 10?  Yes,  OK — and  some  of  the  early  offer 
provisions  that  we've — ^for  example,  the  one — the  couple  now  that 
Mr.  Horowitz  has  described.  And  I'd  like  your  opinion,  Mr.  Weiner, 
as  to  which — if  what  we're  trying  to  do  is  create  disincentives  for 
spurious  lawsuits  to  be  filed,  if  that's  really  what's  going  on  here, 
and  if  we  accept  the  proposition  that  because  we've  created  a  mo- 
nopoly in  terms  of  being  able  to  have  admittance  to  the  bar,  so  that 
the  bar — and  we're  all — ^most  of  us  are  lawyers  here,  I  think — but 
that  we  have  this  monopolistic  hold  on  access  to  the  courts,  and, 
therefore,  there's  a  justification  for  regulating  the  way  that  law  is 
practiced,  and  that  has  much  to  do  with  the  civil  rules.  Then — and 
we  perceive  that  there  is,  in  fact,  a  problem  here  with  too  many 
lawsuits  having  been  filed,  and  not  so  much — I  shouldn't  say  too 
many  lawsuits,  but  too  many  lawsuits  that  shouldn't  have  been 
filed  being  filed,  and  with  a  skyrocketing  incidence  of  litigation, 
and  the  problems  we  have  in  a  broad  spectrum  of  areas  in  our  soci- 
ety as  a  result  of  them.  They  go  from  commercial  transactions  to 
the  costs  of — the  additional  costs  of  manufacturing,  to  the  disincen- 
tives and  the  impediments  that  are  created  for  research,  new  de- 
sign, development,  things  like  that.  We've  heard  a  lot  of  testimony 
on  these  things. 

And  then,  finally,  even  to  areas  of  municipalities  where  it's  hard 
to  get  some  municipalities  to  allow  their  local  little  leagues  to  use 
the  ball  fields,  and  I  just  heard  testimony — or  not  testimony,  but 
I  heard  evidence  yesterday  from  the  director  of  the  Girl  Scouts  in 
Washington,  DC,  who  said  that  they've  got  to  sell  87,000  boxes  of 
Girl  Scout  cookies  in  order  to  cover  just  the  cost  of  their  liability 
insurance  for  this  district  for  the  Girl  Scouts,  and  that  they  no 
longer  have  horseback  riding;  they  no  longer  rent  cars,  and  they 
have — it's  changed  the  way  that  we  do  things  in  America. 

If  you  accept  that  there's  a  problem  that  needs  to  be  fixed,  which 
I  do,  and  if  you  use  that  as  a  basic  premise — I  guess  my  question 
is  this:  analyzing  the  loser-pay  provisions,  do  you  think  that  that's 
the  solution?  Is  that  going  to  move  us  in  the  right  direction,  or  is 
some  form  of  early  oner  with  restriction  on  contingent  fees  more 
the  right  direction? 

Mr.  Weiner.  Well,  it's  a  broad-based  question.  Let  me  see  if  I 
can  parse  it  out  a  little  bit. 

First  of  all,  the  statistics — and,  you  know,  I  guess  lawyers  are 
good  at  using  statistics  for  whatever  argument — don't  seem  to  sup- 
port that  there  is  a  huge  increase  in  cases.  In  fact,  I  think  the  sta- 
tistics show  pretty  clearly  that  the  lawsuits  are  going  down  or  at 
least  staying  level.  So  that  we're  not  having  a  whole  lot  more  peo- 
ple filing  lawsuits  or  a  lot  more.  I  think  a  good  article  on  that  was 
this  recent  U.S.  News  &  World  Report  that  pulled  all  these  to- 
gether. 

So  I  don't  think.  Congressman,  we  have  a  much  more  difficult 
problem  than  we've  had  over  the  last  decade  or  so,  but  there's  no 
doubt  that  everyone  is  concerned  about  the  system  and  whether  it's 
working  effectively  or  not.  I  would  say  to  you  I  think  that  most  of 
the  concern  goes  around  the  two  issues  of  cost  and  time  to  resolu- 
tion. People  are  concerned  about  how  much  it  will  cost  to  have  a 
lawsuit  litigated  and  they're  concerned  how  long  it  takes. 
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I  think  if  you  could  get  people  to  get  their — I  think  we  want  to 
encourage  people,  if  they  have  a  dispute,  to  bring  it  to  court  rather 
than,  as  someone  said  this  morning,  you  know,  use  some  out-of- 
court  method  to  resolve  that  problem,  because  the  courts  are  a  good 
arbiter  of  disputes. 

If  we  can  deal  with  the  cost  problem  and  the  delay  problem,  I 
think  we  will  have  achieved  something.  I  don't  think  loser-pay,  for 
example,  as  it  is  in  House  bill  10,  will  deal  with  the  cost  problem 
because  I  think  what  it  will  effectively  do  will  keep  people  out  of 
the  system  who  have  legitimate  claims,  but  are  worried  about  hav- 
ing to  pay  not  only  their  own  attorneys,  but  the  other  attorneys' 
fees  if  they  lose.  Yes,  it  probably  will  have  a  few  less  lawsuits,  but 
those  people  will  be  just  as  disgruntled  as  people  are  today  with 
the  system  because  it  takes  too  much  cost  and  too  much  delay.  I'd 
rather  look  at  things  like  case  management.  I'd  rather  look  at 
ADR.  I'd  rather  look  at  having  more  people  in  the  courts  who  will 
help  get  cases  settled  more  quickly.  I'd  like  to  look  at  having  report 
cards  for  judges.  That  sounds  sort  of  silly. 

Mr.  Hoke.  I  think  that  we,  though,  believe  that  the  litigation  ex- 
plosion— and  I  will  grant  you  that  it  hasn't  exploded  over  the  past 
10  years,  but  that  the  way  that  I  look  at  it  I  think  is  more  instruc- 
tive as  to  compare  it  to  our  number  of  cases  per  capita  versus  in 
Europe  or  in  Japan,  and  that's  where  you  see  that  we  are  just — 
we're  out  of  sight  in  comparison  and  where  the  costs  are  much, 
much  greater.  It's  not  so  much  the  litigation  cost,  but  product  li- 
ability cost,  tort  costs  generally,  and  the  impact  that  that  has. 
That's  more  my  concern. 

But  I  think  that  your — my  suggestion  is  the  reason  that  we've 
got  the  problem  is  because  we've  created  an  incentive  for  litigation 
that  doesn't  exist  in  other  parts  of  the  world,  and  that's  my  greater 
concern.  So  maybe  we're  starting  with  a  different  premise,  but  I'm 
wondering  if  you  think  that  loser-pays  will  do  anything  to  reduce 
that  incentive. 

Mr.  Weiner.  I  don't  really  think  it  will.  Maybe  on  the  margin, 
on  the  very  margin.  I  think  it  will  create  a  lot  more  difficult — it 
will  make  it,  one,  harder  to  settle  cases  because  you'll  have  this 
extra  cost  involved.  When  the  lawyers  sit  down  and  try  to  settle 
the  case,  the  conversation  will  say,  wait  a  minute,  you  know,  I'm 
out  $10,  but  you've  got  to  pay  my  fees  of  $7,  too,  or  $3,  you  know, 
whatever  the  number.  So  you've  got  that  extra  element.  It  will 
make  cases  harder  to  settle,  which  is  not  good;  we  want  cases  to 
settle,  because  there's  that  extra  element. 

Then  you've  got  this  whole  question  of  who  is  the  loser  in  a  loser- 
pay.  I  file  a  lawsuit.  I  ask  for  a  million  dollars.  The  defendant 
comes  back  and  says,  "I'll  pay  you  $500,000." 

Mr.  Hoke.  And  you  accept  it  and  then  who's  lost?  I  mean,  clear- 
ly, you— right 

Mr.  Weiner.  Well,  but  let's  say,  no,  no  settlement.  Let's  say  you 
go  to  trial. 

Mr.  Hoke.  Oh,  OK 

Mr.  Weiner.  Let's  say  you  go  to  trial  and  you  win  $300,000.  The 
jury  comes  back  and  you  win.  Are  you  the  winner? 

Mr.  Hoke.  Yes. 
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Mr.  Weiner.  Are  they  the  loser?  I  would  say  they're  the  winner 
and  you're  the  loser,  but  this  statute  doesn't  say,  and  that  will  be — 
there  will  be  endless  litigation.  I  mean,  as  much  litigation  as  we've 
had  over  rule  11  as  it  was  before  1993,  we'll  have  tons  more  over 
who  the  loser  is.  Or  do  you  parse  out  each  issue?  If  you  files  even 
claims  and  you  go  to  the  jury  on  five  of  them,  and  you  win  those 
five  and  you  lose  the  other  two,  are  you  the  winner  or  are  you  the 
loser? 

Mr.  Hoke.  Well 

Mr.  Weiner.  You're  going  to  have  endless  arguments  over  that. 
That's  why  it's  not  a  good  system  for  us  to  try  to  adopt. 

I  think  you  want  to  look  at  things  that  are  going  to  reduce  the 
cost,  transactional  cost,  and  the  delay.  You've  got  to  look  at  each 
one  of  these  issues  and  say,  "Does  it  reduce  the  cost?  Does  it  reduce 
the  delay?"  If  it  does,  go  for  it.  If  it  doesn't  look  for  something  else. 

Mr.  Hoke.  Yes,  and  that's  what  you  said;  there  was  a  recent 
interview  in  CEO  magazine  that  you  indicated  that  you  thought 
was  excessive  transaction  costs  which  really  were  the  larger  prob- 
lem in  the  system,  but  it  seems  to  me  that  this  benchmark  of  the 
early  offer  benchmark  that  is  created  in  the  contingent-fee  reform 
that  Mr.  Horowitz  is  talking  about  is  a  very  powerful  way  of  re- 
straining the  abuse  of  the  system.  Would  you  agree  with  that? 

Mr.  Weiner.  I  don't  think  it's  very  powerful.  I  think  it  has  the 
potential  for  being  a  plus  in  this  system.  The  problem  I  still  go 
back  to  is,  how  do  you  compensate  the  very  good  lawyer  who  in- 
creases— if  I  hire  a  good  lawyer  and  that  lawyer  gets  me  a  $2  mil- 
lion settlement,  and  I  hire  a  weak  lawyer  and  they  get  me  a 
$500,000  settlement,  that's  not  fair  to  the  good  lawyer  because  if 
his  experience,  her  experience,  her  ability  to  try  a  case,  her  ability 
to  win;  you're  capping  her — ^you're  capping  not  only  her  recovery; 
you're  capping  the  client's  recovery. 

Mr.  Hoke.  Well,  rather  than  me  argue  with  you  about  that,  I'd 
like  to  ask  Mr.  Horowitz  how  she  would  be  more  fully  compensated. 

Mr.  Horowitz.  Let  me  just  step  back.  The  first  thing  to  note 
about  the  early  offer  proposal  is,  in  your  incentive  terms,  the  most 
powerful  thing  I  think  it  does  is  create  an  incentive  for  the  defend- 
ant to  put  money  on  the  table  because  the  current  system,  to  take 
your  point,  Mr.  Hoke,  creates  incentives  for  defendants  to  do  ex- 
actly the  opposite  in  a  contingency-fee  case.  The  contingency-fee 
lawyer  is  paid  exactly  the  same  fee  whether  he  works  1  or  100 
hours,  and  the  way  you  squeeze  down  the  plaintiffs  lawyer  is  to 
exploit  that  conflict  of  interest  between  the  plaintiffs  lawyer  and 
the  plaintiff.  This  is  not  about  fee  overreach  on  the  part  of  plaintiff 
lawyers.  It's  also  defendants  taking  these  intransigent  settlement 
positions.  And  so  the  incentives  are  perverse.  They  reward  the  de- 
fendants who  keep  cases  going  and  add  to  the  cost  and  the  delay 
of  cases.  So  that's  the  first  thing  here,  is  that  the  proposal  creates 
a  defendant  incentive  to  do  the  right  thing  rather  than  the  current 
defendant  incentives  essentially  in  contingency-fee  cases  to  do  the 
wrong  thing. 

Now  as  to  Mr.  Weiner's  concern,  I've  tried  to  address  before,  and 
I'll  just  say  it  again.  There  will  be  some  loss  to  the  attorney  who 
comes  in  because  of  his  reputation  and  gets  a  much  higher  settle- 
ment. No  question 
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Mr.  Hoke.  Much  higher  fast  settlement. 

Mr.  Horowitz.  Fast  settlement. 

Mr.  Hoke.  First  offer  settlement. 

Mr.  Horowitz.  That's  precisely  right,  by  reason  of  reputation. 
But  my  point,  Mr.  Hoke,  is  that  that  is  inherent  in  any  system 
today.  Mr.  Weiner  is  retained  by  a  client.  He  expects  to  have  many 
hours  to  spend  on  that  case.  The  other  side  comes  in,  sees,  good- 
ness gracious,  Weiner's  on  the  other  side  of  the  case;  I'd  better  set- 
tle it  quickly.  And  instead  of  Weiner  being  able  to  bill  a  thousand 
hours,  he  winds  up  billing  100  hours  because  of  his  reputation. 
That's  one  of  the  reasons  why  Weiner  charges  a  much  higher  hour- 
ly fee  than  other  lawyers  can  charge,  because  in  the  end  he's  still 
cheaper  for  his  clients.  He  charges  a  higher  hourly  rate;  the  clients 
do  better  because  of  his  skills  and  his  reputation.  So  that  will 
be 

Mr.  Weiner.  Can  we  make  sure  all  that's  in  the  record? 

[Laughter.] 

Mr.  Weiner.  I  really  would  appreciate  it.  So  would  my  office. 

Mr.  Horowitz.  But  I  say  again,  you  can  differentiate  here  by 
charging,  if  you're  a  plaintiffs  lawyer  with  a  good  reputation,  you'll 
say  to  your  client,  "I  will  charge  against  an  early  offer,  which  will 
be  high  because  of  my  reputation,  $500  an  hour.  And  if  you  don't 
like  it,  go  down  the  street  to  somebody  who  will  only  charge  you 
$100  an  hour,  but  when  they  see  his  name  on  the  demand  letter, 
they're  only  going  to  offer  half  of  what  they're  going  to  offer  if  my 
name  is  on  the  demand  letter." 

So  it  doesn't  work  out  entirely;  the  good  lawyer  with  the  good 
reputation  will  get  more  cases,  can  by  charging  hourly  rates  get  a 
higher  fee,  but  there's  no  question  about  the  fact  that  if  all  you've 
done  is  put  your  name  to  the  letter,  I  don't  care  about  the  reputa- 
tion; there  is  a  fiduciary  obligation  here.  You're  not,  simply  because 
your  name  is  better  and  you  can  get  a  higher  early  offer  without 
any  effort  on  your  part,  entitled  to  40  percent  of  tne  entire  sum. 
That's  outrageous. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

Mr.  MOORHEAD.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Mr.  Weiner,  you've  pointed  out  some  problems  with  loser-pays, 
and  I  think,  from  all  that  I've  heard  here  and  last  week  when  we 
talked  about  it,  and  in  the  context  of  trying  to  promote  settlement, 
which  is  the  purpose  of  loser-pays,  as  well  as  this  provision  we're 
talking  about  today,  two  main  problems:  one  is  the  one  you  exactly 
described.  Who  is  the  loser?  I  mean,  I  have  personal  experience 
with  cases  where  dollars  have  been  lef^  on  the  table;  you  go  to  trial; 
you  get  a  judgment;  you've  won  the  case;  the  jury  awarded  you  a 
judgment.  It's  less  than  what  you  left  on  the  table.  I  think  you  lost 
that  case.  I  don't  think  you  won  it.  And  that  is  a  problem.  The 
other  problem  is  the  other  that  you  noted,  screening  out  middle  in- 
come and  lower  income  people  who  do  not  want  to  take  the  risk 
and  get  into  court. 

I  think  that  there  are  ways  to  address  both  of  those  problems. 
In  fact,  I  described  one  of  those  ways  last  week  or  I  g^ess  at  the 
beginning  of  this  week,  when  we  had  another  panel.  The  trial  law- 
yer who  was  here  that  day  and  the  insurance  representative  both 
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thought  it  was  a  good  idea,  and  that  is,  building  on  rule  68,  offers 
in  judgment,  but  actually  leaving  that  alone  and  taking,  whether 
you  want  to  just  take  diversity  cases  or  do  you  want  to  expand  it 
larger  than  that,  either  way,  have  a  system  whereby  a  defendant 
can  make  an  offer  in  settlement,  not  just  an  offer  to  take  judgment; 
they  may  not  want  a  judgment,  but  an  offer  to  settle.  The  plaintiff 
does  not  accept  the  settlement,  and  they  go  on  to  trial.  The  cost  of 
the  trial  itself,  if  the  plaintiff  loses — and  by  losing,  I  mean  gets  an 
award  lower  than  the  amount  offered  by  tne  defendant.  The  plain- 
tiff loses  under  those  circumstances,  pays  those  additional  costs. 

By  the  same  token,  the  defendant  can  make  an  offer — oh,  I'm 
sorry,  the  plaintiff  can  make  an  offer,  and  if  the  defendant  refuses 
to  take  it,  and  it  goes  to  court  and  doesn't  reduce — get  a  judgment 
lower  than  that,  they  pay  the  plaintiffs  cost  of  the  trial,  not  all  the 
costs.  I  mean,  including  attorneys'  fees  for  the  trial,  but  not  the 
whole  process. 

Now  the  problem  I  have  with  Mr.  Horowitz'  plan — and  I'll  come 
to  him  in  a  minute — and  the  problem  I  have  with  rule  68  is,  what 
about  the  defendant  who  says,  "I'm  not  liable.  I  don't  want  to  make 
an  offer.  I  don't  want  an  incentive  to  make  a  smaller  offer.  I  want 
to  go  on  to  court"?  Now  in  those  circumstances,  it  seems  to  me  that 
that  is  one  of  the  biggest  complaints  we  get  from  defendants  in 
cases  that  are  dragged  into  the  case,  joined  in,  or  for  whatever  rea- 
son, and  they  say,  'We're  not  liable  at  all.  We  don't  want  to  settle 
cheaply.  We  want  to  make  our  point  we're  not  liable  and  maybe 
make  the  precedent  that  the  next  time  you  sue  us,  you're  going  to 
go  all  the  way  through  this  process  as  well.  So  don't  sue  us  if  you 
don't  have  a  good  case."  For  them,  I  would  say  you  can  make  an 
offer  to  dismiss  with  no  attorneys'  fees  or  court  costs,  and  if  you 
as  a  plaintiff  don't  accept  that  and  insist  on  going  on  to  trial,  you 
then  pay  those  attorneys'  fees  if  you  lose,  if  you  don't  get  any  ver- 
dict. 

Now  the  advantage  of  that  is  that  it  gives  the  plaintiff  the  oppor- 
tunity to  get  into  the  case,  to  find  out,  you  know,  what  defenses 
there  are,  is  there  a  good  case  there,  and  determine  whether  or  not 
there  is  merit  before  they  have  to  make  that  decision  to  either  dis- 
miss the  case  or  go  on  with  the  case,  if  they  think  it's  a  good  case, 
and  take  that  risk,  and  they're  not  bearing  the  whole  risk  of  the 
whole  proceeding.  They're  only  bearing  the  risk  of  the  late  portion 
of  the  proceeding,  that  cost.  We  would  limit  that  so  it  wouldn't  ex- 
ceed the  defendant's  attorneys'  fees  as  well. 

What  do  you  think  about  that? 

Mr.  Weiner.  I  think  it  has  some  nice  ring  to  it.  I  hadn't  heard 
all  that  before.  I  think  the  key  part  is  it  doesn't  keep  people  from 
filing  their  lawsuits  as  in  loser-pay,  as  H.R.  10  does.  I  think  rule 
68  can  be  effective.  The  reason  rule  68  hasn't  been  effective  in  the 
past  is  because  it's  only  one  way  and  because  it  doesn't  apply  to 
attorneys'  fees.  It  only  applies  to  the  cost,  and  the  attorneys'  fees 
is  a  much  larger  component  of  the  expense  for  the  litigants  than 
the  court  costs  are. 

Mr.  GooDLATTE.  Well,  I'm  talking  about  attorneys'  fees  for  the 
trial. 

Mr.  Weiner.  Yes,  I  understand  that. 

Mr.  GooDLATTE.  We're  not  just  talking  about  court  costs. 
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Mr.  WEI^fER.  Yes. 

Mr.  GOODLATTE.  The  law  right  now  usually  will  award  court 
costs  which  are  a  pittance. 

Mr.  Weener.  Right.  Exactly.  That's  what  I  said:  it  only  applied 
to  the  court  costs,  and  that's  why  it  was — hasn't  been  a  very  effec- 
tive tool  in  terms  of  settling  cases. 

I  will  say  you've  got  some  problems  you  have  to  look  at  very  care- 
fully in  terms  of  whether  you  have  parties  who  are  economically 
disparate,  and  if  you  try  to  stick  the  party  that  has  a  lower  finan- 
cial backing  with  the  party  that  has  the  more  substantial  financial 
backing's  fees,  you've  got  to  worry  about  that. 

Mr.  GooDLATTE.  The  loser-pays  provision  that  we  have  now  says 
that  you  cannot  pay  your  opponent's  attorneys  more  than  you're 
paying  your  own  attorneys. 

Mr.  Weiner.  Yes,  but 

Mr.  GooDLATTE.  And  that  needs  some  fine-tuning,  especially  in 
contingent-fee  cases. 

Mr.  Weiner.  Exactly. 

Mr.  GooDLATTE.  But  there  is  a  definition  in  there  that  handles 
that  as  well. 

Mr.  Weiner.  But  I  think  that — I  think  that  has  a  lot — if  you're — 
and  I  guess  the  key,  again,  is  I'm  always  looking,  you  know,  in 
your  defendant  situation,  the  one  that  wants  to  try  it  for  principle's 
sake,  that  they  didn't  do  anything  wrong,  so  they  can  keep  other 
people  firom  suing  them,  or  for  whatever  reason — the  key  to  me  is 
to  find  ways  to  get  those  cases  resolved  as  quickly  as  possible. 

Mr.  GOODIATTE.  I  would  think  in  most  cases  you're  going  to  have 
both  sides  coming  together,  making  offers,  and  they  may  not  settle. 
They  may  not  agree.  The  defendant  may  offer  $40,000;  the  plaintiff 
may  want  $60,000,  and  they  can't  close  that  gap.  They  go  to  trial. 
It's  between  40  and  60;  nobody  pays  each  other's  attorney  fees. 
Below  40,  the  plaintiff  pays  the  defendant.  If  it's  above  60,  the  de- 
fendant pays  the  plaintiff. 

You  have  staked  out  a  position  that  encourages,  I  think,  a  lot 
more  settlement  and  also  gives  that  defendant  who  says,  "I'm  not 
liable,"  something  to  put  on  and  make  it,  put  a  transaction  cost  on 
a  contingent-fee  case  for  a  plaintiff  who,  or  a  plaintiffs  attorney, 
who  may  feel,  hey,  I'll  just  throw  that  case  into  court  and  we'll  see 
what  we  get,  because  the  cost  of  going  forward  is  so  great  that  the 
defendant  will  come  in  and  pay  me  something. 

Mr.  Hoke.  Would  you  yield  for  a  quick  question? 

Mr.  GOODLATTE.  Sure. 

Mr.  Hoke.  It  seems  to  me  that  where  you're — that  it  doesn't  real- 
ly change  the  system  at  all  with  respect  to  the  loser-pays  in  the 
contingent-fee  arrangement,  to  the  extent  that  the  indigent  or  mid- 
dle income  people  that  Mr.  Weiner  was  talking  about  are  not  going 
to  pay,  and  that  unless — and  I  haven't  heard  anybody  suggest  this 
until 

Mr.  GooDLAiTE.  Well,  the  middle  income  folks  are  certainly 
going  to  pay. 

Mr.  Hoke  [continuing].  Until  you  just  mentioned  it,  the  idea,  if 
you're  going  to  make  attorneys  responsible  for  the  other  attorneys' 
fees,  I  think  that  starts  to  put  some  real  teeth  into  this,  but  I 
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haven't  heard  anybody  suggest  that  until  you  just — ^you  mentioned 
it  in  passing. 

Mr.  Gk)ODLATTE.  Well,  I'm  not  suggesting  that.  I'm  suggesting 
that  the  cases  are,  in  part,  driven  by  the  attorney,  but  they're  also 
the  plaintiffs  case,  and  they  have  to  make  that  decision  in  the  end. 
You  know,  we  certainly  consider  making  the  attorney,  in  part,  lia- 
ble here.  What  do  you  think  about  that,  Mr.  Weiner,  as  an  attor- 
ney? 

[Laughter.] 

Mr.  Weiner.  It  turns  the  justice  system  on  its  head.  These  are 
cases  brought  on  behalf  of  individuals  by  attorneys.  I  don't  think, 
Congressman  Hoke,  in  all  deference,  you  really  want  the  attorneys 
to  be  more  at  stake  in  these  things.  I  mean  you  want 

Mr.  Hoke.  I'm  not  advocating  that. 

Mr.  Weiner.  Oh,  good. 

Mr.  Hoke.  What  I'm  saying  is  that — what  I'm  saying  is  that  I 
don't  think — I  think  loser-pays  is  only  for  losers  that  have  money. 
I  mean,  I  think  loser-pays  is  effective  only  when  a  loser  has  money, 
and  it's  really  no  different  than  the  situation  now,  at  least  in  40 
or  50  percent  of  the  cases,  where  either  somebody  is  lower  income 
or  indigent  bringing  it  to 

Mr.  GooDLAiTE.  Oh,  I  think  that's  exactly  wrong.  The  percentage 
of  cases  brought  in  tort  cases  in  this  country  mirrors  the  population 
of  this  country.  You  have  wealthy  people.  You  have  middle  income 
people,  and  you  have  poor  people.  And  certainly  those  people  who 
are  so  poor  they  have  nothing,  that  is  exactly  true.  That  would 
happen  in  about  20  percent  of  the  cases,  but  in  80  percent  of  the 
cases  they  would  have  something  at  stake  in  proceeding  to  trial  in 
a  case  if  they're  worried  about  whether  their  case  has  merit. 

Mr.  Hoke.  Well,  we  can  differ  about  the  percentages. 

Mr.  GrOODLATTE.  Mr.  Fry,  would  you  like  to  hop  in  here?  You're 
on  the  outside  looking  in  at  all  these  attorneys. 

Mr.  Fry.  Yes.  I  wasn't  as  shocked  as  my  panelist  at  the  concept 
that  a  lawyer  might  have  to  pay  a  penalty.  You  already  have  that 
rule  under  rule  11.  It's  possible  for  a  lawyer  to  be  penalized  under 
rule  11,  and,  presumably,  if  that  rule  worked  properly 

Mr.  GOODLATTE.  That's  a  good  point. 

Mr.  Fry  [continuing].  It  would  clean  out  the  frivolous  cases,  but 
nobody  blanches  at  that  rule,  which  was  in  a  sense  a  lawyer-judge- 
created  rule  in  its  origin. 

Mr.  GrOODLATTE.  And  all  judges  are  former  lawyers,  and  there  is 
a  great  deal  of  reluctance,  in  my  experience,  to  apply  rule  11.  And 
there  are  too  many  loopholes  in  rule  11  to  find  reasons  not  to  apply 
it.  This  would  be  a  situation  in  which  it  would  be  applied  in  all  cir- 
cumstances. It  would  be  a  matter  of  right  that  the  plaintiff  or  de- 
fendant would  have  to  proceed  to  request  those  attorneys'  fees,  and 
there  would  be  a  way  of  defining  what  the  attorneys'  fees  were.  I 
think  that  that  gives  you  some  certainty,  but  it  also  makes  it — im- 
poses a  cost  for  somebody  who  goes  into  court  and  otherwise  with 
a  contingency  case  has  no  risk  whatsoever,  and  gives  the  defendant 
the  opportunity  who  says,  "I'm  not  liable  at  all, '  to  say,  hey,  there 
is  a  risk  for  you;  it  isn't  just  a  free  ride  here;  you  will  pay  my  attor- 
neys' fees  if  you  go  all  the  way  to  court  without  dismissing  this 
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case,  and  that's  the  intent  there.  It  answers  both  of  the  objections 
you  raised,  and  others  have  raised,  to  the  loser-pays,  I  think. 

Mr.  Fry.  May  I  make  one  more  point?  I  think  there  are  situa- 
tions where  it  is  not  true  that  the  parties,  particularly  plaintiffs, 
are  making  the  decisions  in  the  case.  I  think  very  often  these  cases 
that  strategies  are  decided  by  the  lawyer  who  tells  the  clients  this 
is  just;  this  is  right;  this  will  win.  And  what  does  the  client  know? 
The  client  really  has  no  power  to  make  these  judgments. 

So  if  you're  going  to  penalize  a  losing  plaintiff  who  hasn't  the 
training,  background,  knowledge,  or  education  to  make  decisions, 
and  let  the  lawyer  who  advises  this  course  of  conduct  go  scot-free, 
it  strikes  me  as  a  little  unfair. 

Mr.  GrOODLATTE.  Well,  I  think  you're  going  to  find  that  the  rela- 
tionship will  change  considerably  when  the  word  gets  out  that  the 
plaintiff's  lawyer  may  be  presenting  him  with  the  defendant's  bill, 
if  that  plaintiffs  lawyer  doesn't  do  his  job  properly  and  advise  him 
properly. 

Mr.  Horowitz,  getting  back  to  yours,  you  know  my  No.  1  objection 
to  your  plan  is  price  controls. 

Mr.  Horowitz.  Right. 

Mr.  GooDLATTE.  j^d  I  resist  that.  I  resisted  it  last  year  in  terms 
of  price  controls  on  doctors.  There  is  always  an  unintended  con- 
sequence of  government  stepping  in  and  saying  you  can't  do  it. 

Mr.  Horowitz.  There  are  lots  of  ways  to  skin  that  cat.  I'd  like, 
if  I  can,  to  respond  at  some  point  to  the  questions  you 

Mr.  GrOODLATTE.  I  will.  Let  me  raise 

Mr.  Horowitz.  But  I  will  say — I'm  sorry. 

Mr,  GooDLATTE.  Let  me  raise  the  other  two  concerns  I  have 
about  your — because  I,  let  me  say,  I  think  that  you  have  a  very 
well-thought-out  proposal  which  will  certainly  accomplish  some  of 
the  goals  that  you  intended  to  accomplish,  but  here  are  the  other 
concerns  I  have: 

Your  procedure  which  says  you  get  10  percent,  a  maximum  of  10 
percent,  based  on  an  hourly  rate.  If  the  plaintiff  decides  not  to  ac- 
cept that  offer,  then  the  plaintiff  can  go  on  to  court  and  the  plain- 
tiffs attorney's  only  entitled  to  the  additional  amount  that  is  added 
to  that  offer,  your  concept  of  adding  value.  However,  that  only 
takes  into  account  one-half  of  the  equation  in  a  civil  trial.  Damages 
certainly  is  an  important  part,  and  a  lawyer  certainly  can  add 
value  in  that  respect,  but  he  also  has  to,  whether  he's  getting  a 
contingent  fee  based  on  half  of  the  amount  or  the  full  amount,  he 
is  always  having  to  prove  all  of  the  liability  in  the  case  before  he 
can  recover.  And  for  that  reason,  to  limit  his  contingent  fee  to  the 
second — to  only  what  is  above  what  the  defendant  offers  is,  in  my 
opinion,  to  very  severely  marginalize  the  value  of  what  I  think  is 
the  primary  work  that  goes  into  these  cases,  and  that  is  proving 
the  liability. 

The  third  point  is  this:  in  your  case  the  pressure  by  having  a  cap, 
a  very,  very  low  cap  on  attorneys'  fees  in  this  first,  I  guess,  60-day 
offer  period  has  the  effect  of  putting  extreme  pressure  on  the  de- 
fendant in  the  case  to  settle  the  case,  whether  or  not  they  think 
the  case  has  merit.  And  we  talked  about  this  before  as  well. 

In  the  case  of  a  doctor,  for  example,  where  the  money  may  not 
be  as  important  to  him  as  the  liability,  he's  now  going  to  be  faced 
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with  a  situation  of  wanting  to  take  that  case  through  and  prove 
that  he  did  not  do  anything  wrong  and  should  not  be  held  liable, 
and  he's  going  to  have  an  insurance  company  all  over  his  back  tell- 
ing him  to  settle  that  case  because  they  can  get  out  of  it  a  lot  more 
cheaply  by  doing  that. 

Those  are  the  three  points  that  I'd  ask  you  to  respond  to. 

Mr.  Horowitz.  OK,  quickly.  To  the  extent  of  concern  about  any 
Federal  legislation  that  caps  fees  in  any  kind  of  way,  the  first  re- 
sponse is  to  say  then  take  a  harder  look  at  Moore-G«phardt  which 
doesn't  do  it  at  all  and  which,  in  my  judgment,  is  an  even  more 
profound  reform.  Why  the  Republican  majority  does  not  pick  up  on 
this  extraordinary  device  that  the  once  majority,  now  minority 
leader,  introduced,  and  use  it  both  in  political  and  policy  terms, 
mystifies  me.  It  comes  a  little  late  in  the  game.  It  was  hard  to  get 
the  ball  rolling,  but  the  ball  is  now  rolling  and  Moore-Gephardt 
takes  care  of  your  problem.  And  my  judgment  is  that,  through  the 
exercise  of  leadership,  some  Moore-Gephardt  variant  can  solve  that 
problem. 

But  in  regard  to  your  question  I  would  also  say  that  price-fixing 
always  goes  on  when  fiduciaries  are  involved.  We  are  now  capped 
as  lawyers  in  the  fees  we  can  charge.  The  courts  have  indicated 
that,  of  all  fees,  the  contingency  fee  is  the  one  which  has  the  great- 
est prospect  for  overreach.  ATLA's  own  resolution  on  the  subject 
says  explicitly  that  the  contingency-fee  percentage  should  vary  with 
the  degree  of  risk  and  effort  that  the  case  calls  for.  All  we're  asking 
to  do  is  put  teeth  in  ATLA's  own  recommendation.  It  states  the 
principle;  it  recommends  it,  and  then  it  walks  away  from  it.  That's 
part  of  the  problem  that  exists  with  the  bar,  but  there  are  also  lots 
of  other  ways  to  skin  that  cat. 

You  can  take  that  fee  and  say,  rather  than  Congress  fixing  it, 
vou  can  peg  it  to  the  maximum  fee  permitted  under  State  ethics 
laws  and  cut  that  figure  by  some  significant  percentage  for  the 
early-offer  settlement.  There  are  ways  in  which,  rather  than  pick- 
ing the  5-percent  and  10-percent  figures,  you  can  anchor  it  to  exist- 
ing State  law,  which  moderates  your  concern  in  some  respect.  So 
I  think  that's  yet  another  approach. 

But  there's  no  question  but  that,  as  long  as  you've  got  a  body  of 
ethics  law  and  a  rule  which  says  a  lawver  has  a  fiduciary  obliga- 
tion, especially  in  settings  with  a  hign  potential  for  overreach, 
where  a  monopoly  of  information  is  largely  vested  in  the  lawyer, 
you've  got  to  have  some  kind  of  regulation  and  capping  of  fees. 
That's  traditional  particularly  in  the  area  of  contingency  fees. 

On  the  liability  question,  you  say  that  we've  understated  the — 
we've  cut  down  the  fee  too  much  in  terms  of  the  so-called  value- 
added  because 

Mr,  GooDLATTE.  When  I  file  a  suit,  I  never  know  whether  I'm 
going  to  settle  it  in 

Mr.  Horowitz.  I  precisely- 


Mr.  GooDLATTE  [continuing].  Or  whether  it  will  go  all  the  way 
through  to  the  court  of  appeals. 

Mr.  Horowitz.  No  question  about  it,  but,  no,  here  we  get  very 
close  to  the  point  you  were  making  about  your  proposal  requiring 
an  assumption  of  the  risk  of  turning  down  an  offer.  What's  going 
on  here  is  the  context  of  getting  that  difference  between  an  offer, 
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and  what  you  ultimately  achieve  in  a  litigation  is  the  defendant 
said,  for  all  purposes,  I'm  liable;  here's  the  pot  of  cash.  And  so  the 
only  setting  in  which  that  arises  is  a  setting  in  which  the  attor- 
ney— and  Bill  Fry's  right  in  this  case — it's  the  attorney  who  con- 
trols whether  to  go  to  trial  because  it's  the  lawyer's  time  that's  in- 
volved. So  the  lawyer  turns  down  the  cash.  He's  assuming  the  risk 
that  he  may  have  to  prove  liability,  and  he  may  not  do  it.  That's — 
I  mean,  that's  the  very  premise  on  which  you  operate. 

I  want  to  get  to  the  third  point  you  make  because  in  some  ways 
that's  the  most  intriguing. 

Mr.  Chairman,  I  see  the  red  light's  on.  If  it's  OK  for  me  to  re- 
spond  

Mr.  MooRHEAD.  It's  OK,  of  course. 

Mr.  Horowitz.  I'm  sorry. 

What  you're  really  saying  here  is  we  would  make  it  so  attractive 
financially  for  defendants  to  put  real  settlements  on  the  table,  by 
cutting  the  cost  of  a  settled  case,  knocking  out  his  defense  lawyer's 
fee,  knocking  the  plaintiffs  lawyer's  fee,  we  cut  settlement  cost  by 
about  40  percent  here  if  the  defendant  earns  it  by  putting  real 
money  on  the  table  you're  worried  that  some  dumb  defendants  are 
going  to  lay  down  and  make  offers  in  cases  where  they  would  not 
make  offers  now. 

Well,  let  me  just  say  if  you  don't  think  that 

Mr.  GrOODLATTE.  You  don't  think  the  defendants  buy  their  way 
out  of  cases  now,  especially  insurance  companies? 

Mr.  Horowitz.  I  want  to  tell  you,  Mr.  Goodlatte,  there  will  be 
some  dumb  defendants  who  do  that,  and  the  word  will  get  out  real 
fast  that  these  are  guys  who  are  ready  to  settle  cases  easily,  even 
when  there's  no  substantial — even  when  there's  a  modest  claim 
against  them,  these  guys 

Mr.  Goodlatte.  Mr.  Horowitz,  the  word  is  already  out.  You  talk 
to  any  lawyer  in  the  country  who  handles  plaintiff  cases;  they'll  tell 
you  which  insurance  companies  are  easier  to  settle  witn  than 
others. 

Mr.  Horowitz.  Precisely,  Mr.  Goodlatte,  precisely.  And  what  I'm 
saying  is  the  insurance  companies  for  whom  the  word  is  out  that 
they  will  settle  easily  are  the  companies  that  get  lots  of  lawsuits. 
The  people  keep  bringing  suits  against  them.  They  wind  up  paying. 
There  is  no  question  but  that  there  will  be  a  point  of  equilibrium 
that  will  be  reached  that  probably  will  generate  a  few  more  settle- 
ments at  the  margin  than  we  now  have,  which  is  probably  pretty 
good. 

Mr.  Goodlatte,  any  defendant  who  uses  an  early-offer  mechanism 
to  settle  a  substantially  higher  proportion  of  cases  than  he  now  set- 
tles is  a  fool  because  the  word  will  be  out;  the  number  of  suits 
brought  against  him  will  multiply.  He  will  pay  through  the  nose. 
All  you're  saying  is  the 

Mt.  GrOODi^TTE.  But  that's  the  intent.  You  just  testified  that  was 
the  intent 

Mr.  Horowitz.  No,  it  is  not  the 

Mr.  Goodlatte.  Oh,  yes,  you  testified  that  the  intention  of  this 
was  to  get  more  settlement  offers  from  defendants  than  you're  get- 
ting now. 

Mr.  Horowitz.  No,  no. 
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Mr.  GooDLATTE.  The  defendant  doesn't  even  know  in  the  first  30 
or  60  days  of  the  case  whether  he's  ^ot  a  good  defense  to  the  case 
or  not.  Tmere  is  a  tremendous  incentive,  unrelated  to  the  merits  of 
the  case,  to  settle  the  case  early.  And  that,  to  me,  in  the  case  of 
somebody  whose  professional  liability,  professional  reputation  is  at 
stake,  a  doctor,  an  engineer,  anybody  who  wants  to  stand  on  prin- 
ciple is  now  being  given  a  monetary  incentive  not  to  do  so.  That's 
exactly  the  inverse  of  the  problem  you're  trying  to  solve. 

Mr.  Horowitz.  Well,  we — pardon  my  raised — the  raised  tempera- 
ture here.  I  will  simply  say  that 

Mr.  GooDLATTE.  I  used  to  do  it  for  a  living.  So  I  don't  take  any 
offense. 

Mr.  Horowitz.  Well,  me,  too.  Me,  too. 

I  did  not  say  that  the  proposal  will  generate  many  more  settle- 
ments, and  if  I  did,  what  I  clearly — the  thrust  of  everything  we've 
written  is  to  say  it  will  generate  many  more  early  settlements  that 
avoid  the  high  cost  of  litigation.  We  are  not  creating  a  more  power- 
ful incentive  on  the  part  of  defendants,  particularly  this  early  in 
the  case,  to  lay  down — we're  not  saving  90  cents  on  the  dollar; 
we're  saving  them  40  cents  on  the  dollar.  That's  a  lot  of  savings, 
but  you've  still  got  to 

Mr.  GOODLATTE.  It  depends  on  the  size  of  the  case,  though, 
doesn't  it? 

Mr.  Horowitz.  Well,  it  may,  but 

Mr.  GooDLATTE.  If  it's  a  small  case,  it  might  very  well  be  90 
cents  on  the  dollar. 

Mr.  Horowitz.  Mr.  Goodlatte,  if  any  set  of  defendants  offers, 
makes  offers,  because  the  high  cost  of  the  case  is  greater  than  the 
amount  they'd  have  to  pay,  those  defendants  wind  up  paying 
through  the  nose,  and  the  insurance  companies  that  do  well,  the 
defendants  that  over  the  long  haul  do  well  are  the  ones  who  do  not 
submit  to  the  blackmail  that  is  caused  by,  essentially,  the  high  cost 
of  litigation.  Dumb  defendants  cave  in  these  cases. 

Mr.  Goodlatte.  You've  got  the  same  pressures  between  a  plain- 
tiff" and  a  plaintiffs  attorney  that  exist  between  a  defendant  and 
a  defendant's  insurance  company. 

Mr.  Horowitz,  Correct. 

Mr.  Goodlatte.  And  you  have  got  to  address  the  fact  that  you're 
creating  one  incentive  for  one  that  may  be  very  different  than  the 
incentive  for  the  other. 

Mr.  Horowitz.  Mr.  Goodlatte,  if  you  want  to — if  you're  worried 
that  reducing  the  cost  of  settling  a  case  will  cause  lots  of  people 
to  settle  cases  that  they  shouldn't,  you're  being  a  kind  of  nanny 
worrying  about  defendants  here  who  may  or  may  not  operate  in 
their  interest.  If  at  the  margins  they  settle  cases  more  often 

Mr.  Goodlatte.  I  think  when  government  steps  in  with  price 
controls,  they're  being  a  nanny,  too. 

Mr.  Horowitz.  Well,  then  go  to  Moore-Gephardt,  it's  not  price 
controls.  Price  controls  have  to  do  with  the  relationship  between  at- 
torneys and  their  clients  under  the  fiduciary  standard.  If  you  want 
to  knock  out  a  fiduciary  relationship,  that's  a  really  radical  step  for 
you  to  take  because  price  controls  are  inherent  in  such  a  relation- 
ship. As  Mr.  Weiner  has  said,  as  we've  all  said,  there  is  a  reason- 
able fee  obligation  that's  part  of  the  code,  the  model  code,  and  if 
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you  want  to  repeal  it,  you'll  get  lots  of— I  won't  be  on  your  side  and 
I  don't  think  many  people  will  be  on  your  side. 

Mr.  Hoke.  If  you  would  yield  for  one  moment — I  think  the  price 
control  argument  is  truly  a  bogey.  I  mean,  the  fact  is  that  we've 
already  controlled  prices  in  this  area  in  many  ways  on  the  Federal 
bench.  If  you  don't  believe  that  that's  true,  why  not  go  to — ^allow 
a  90-percent  contingency  fee? 

Mr.  GooDLATTE.  Because  the  market 

Mr.  Hoke.  Nobody  can  get  a  90-percent  contingency  fee  because 
nobody  is  going  to  hire  an  attorney,  but  attorneys  have  a  monopoly 
call  on  the  bar. 

Mr.  GooDLATTE.  Wait  a  minute.  There  are  plenty  of  attorneys 
out  there  who  compete  for  cases.  If  you  don't — just  look  in  your  yel- 
low pages  or  in  the 

Mr.  Hoke.  Well,  maybe  I  could  ask  Mr.  Horowitz  for  one  example 
where  we  had  competition. 

Mr.  GooDLATTE.  Sure. 

Mr.  Hoke.  What  happened  in  the  airline  industry? 

Mr.  Horowitz.  What  we  did — well,  you  know  the  situation.  I 
would  also  say  that  the  Federal  statutes  are  filled  with  fee  caps  at 
25  percent,  the  Federal  Tort  Claims  Act,  the  False  Claims  Act,  the 
Veterans'  Benefits  Act,  the  Social  Security  Act.  Every  time  when 
the  Federal  Government  is  sued,  there  is  the  kind  of  cap  that  I 
find,  frankly,  anticonsumer  appalling  because  it's  an  across-the- 
board  cap. 

Mr.  GOODLATTE.  Sure.  In  cases  of  veterans,  you  can  get  what, 
$10  or  something? 

Mr.  Horowitz.  Yes.  Well,  we  changed  that. 

Mr.  GooDLATTE.  They  don't  want  attorneys  representing  veter- 
ans. I  think  that's  wrong,  frankly. 

Mr.  Horowitz.  I  agree,  and  the  Supreme  Court  has  changed  it, 
but  I  do  want  to  say  on  the  price  fixing 

Mr.  GooDLATTE.  You  can't  get  an  attorney  to  represent  a  veteran 
because  of  price  controls. 

Mr.  Horowitz.  That's — and  the  Supreme  Court  so  stated,  Mr. 
Goodlatte,  but  I  would — the  thing  about  the  regulation  of  fees  here 
in  this  proposal  is,  what's  striking  about  it  is,  it  narrows  the  scope 
of  regulation  from  what  now  exists.  What  you  see  by  way  of  so- 
callea  reforms  is  what's  in  all  these  Federal  statutes.  They  cap  the 
totality  of  the  fee,  say,  at  25  percent.  The  plaintiffs'  lawyers  beef 
about  that,  and  I  think  they've  got  a  good  claim,  because  of  what 
happens  in  that  setting — you  ana  I  agree  in  this  regard.  What  hap- 
pens— but  that's  the  direction  of  reform,  and  it's  inherent  in  the  no- 
tion of  a  fiduciary  relationship  where  lawyers  have  that  obligation 
vis-a-vis  their  own  client. 

What  happens  with  an  across-the-board  cap,  is  you  reduce  the 
windfall  in  windfall  cases  to  25  percent,  but  also  lower  the  mar- 
ginal rate  of  return  and  so  encourage  defendants  to  play  games 
with  plaintiffs  in  the  tough  cases,  that  real  claimants  with  tough 
cases  can't  get  lawyers.  So  I'm  against  the  capping  of  fees  when  a 
lawyer  is  assuming  risks.  What  I  m  not  for  is  for  the  lawyer  to  get 
the  standard — and  you  say  it's  33  percent;  it's  edging  up  to  40  per- 
cent in  parts  of  the  country — where  the  lawyer  is  not  assuming  any 
kind  of  risk.  Where's  the  quid  pro  quo  here? 
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Mr.  GoODLATTE.  Well,  the  risk  is  that  he's  still  got  to  prove  li- 
ability and  there's  not  necessarily 

Mr.  Horowitz.  Only  if  he  turns  down  the  offer,  Mr.  Goodlatte, 
and  in  that  case,  he  ought  to  be  exposed  to  risk. 

Mr.  Goodlatte.  Of  course.  Of  course,  but  if  he  turns  down  the 
offer  because  there  isn't  enough  money  involved  in  the  settlement, 
he  has  got  to  do  both  the  work  to  prove  that  it's  worth  more  and 
the  work  to  prove  liability,  and  in  a  small  case  the  cost  of  proving 
liability  can  be  just  as  great  as  in  a  large  case. 

Mr.  Horowitz.  Mr.  Goodlatte,  all  I  can  say  is  the  defendant  who 
doesn't  make  the  offer  sweet  enough  to  save  himself  from  the  price 
of  counsel  that  he  will  have  to  pay,  from  the  long  exposure  of  the 
lawsuit,  the  defendant  who  leaves  enough  money  on  the  table  to 
allow  the  plaintiffs  lawyer  to  earn  a  living  off  the  case  by  getting 
lots  more  than  was  put  on  the  table  will  pay  a  heavy  price.  What 
this  does  is  create  a  kind  of  mechanism  that,  as  I  said  to  Mr.  Hoke, 
reverses  the  incentives  of  the  system,  so  that  defendants,  instead 
of  playing  games  and  litigating  endlessly  and  stretching  things  out, 
is  going  to  have  one  early  window  to  put  enough  money  on  the 
table. 

Mr.  Goodlatte.  We're,  I  think,  overabusing  the  chairman's  time. 
Let  me  just  say  this:  that  I  admire  much  of  what  you  do  here,  and 
some  of  the  effects  that  you  talk  about  certainly  will  happen,  and 
I  think  you  are  definitely  headed  in  the  right  direction  in  wanting 
to  encourage  settlement  of  cases.  But  I  just  think  that  there  are 
some  unintended  consequences  of  imposing  controls  that  I  would  be 
very  careful  about,  and  I  think  that  my  mechanism  that  I've  talked 
about  here  addresses  those  concerns  and  leaves  it  more  to  the  indi- 
vidual decision  of  both  the  plaintiff  and  the  defendant  and  their  at- 
torneys, who,  hopefully,  will  give  them  wise  counsel. 

Mr.  Horowitz.  Mr.  Chairman,  may  I  just  say  one  thing  to  Mr. 
Goodlatte  on  this  thing?  On  your  proposal,  let's  say  I  find  lots  in 
it  that's  good  but  I  would  add  the  following  to  your — on  your  pro- 
posal: 

One,  I  think  stiffening  up  rule  11  will  do  an  awful  lot  of  what 
you  want,  and  we  ought  to  be  tightening  up  rule  11. 

Mr.  Goodlatte.  Can  I  ask  a  question  about  it?  Rule  11  is — I 
mean,  in  most  jurisdictions  it's  simply  not  followed. 

Mr.  Horowitz.  I  agree. 

Mr.  Goodlatte.  And  the  reason  is  there  are  so  many  ways  out 
of  it. 

Mr.  Horowitz.  Well,  you  can — but,  then,  get  creative  in  those 
cases  where  the  case  that  was  brought  was  a  real  strike-suit  kind 
of  case  with  no  substantial  merit. 

Mr.  GrOODLATTE.  We've  got  to  give  a  very  definite,  clear  line 

Mr.  Horowitz.  Fine,  but 

Mr.  Goodlatte  [continuing].  Where  the  sanctions  have  to  occur. 

Mr.  Horowitz.  I  don't  doubt  it,  but  I  say  toughening  it  up,  it's 
fine. 

The  second  thing  I  would  urge  upon  you,  as  one  who  has  seen 
tort  reform  go  no  place  in  this  country  because  the  forces  of  reform 
always  can  be  caricatured  as  favoring  the  deep  pocket,  is  to  restrict 
your  loser-pays  notion  to  intracorporate  lawsuits  where  both  sides 
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have  got  a  lot  of  bucks.  That's  a  way  to  start  on  that.  And  if  you 
did  it  that  way,  I  think  we'd  have  a  good  experiment. 

Your  notion  that  the  middle  class  person  would  have  to  pay  only 
the  cost  of  the  defense  attorney's  court  costs,  that's  a  heck  of  a  big 
"only,"  and  middle  class  people  will  not  be  able  to  do  it  and  you 
will  force  middle  class  people  to  cave  and  you  will  be  properly 
caricatured  as  a  guy  on  the  side  of  the  deep  pocket.  If  you're  talk- 
ing about  middle  class,  noncorporate  plaintiffs  that  can't  afford 
those  risks,  then  they'll  have  to  take  what's  on  the  table  rather 
than  to  bear  them. 

So  I  think  you  run  into  the  typical  Republican  conservative — and 
I'm  one — problem.  Every  time  we  go  to  reform,  we're  on  the  side 
of  the  deep  pocket.  Get  out  of  that  box.  That's  what's  held  us  back 
for  those  years.  As  a  strategic  matter  in  tort  reform,  don't  get  in 
that  bind. 

And  the  final  thing  I'd  say  is  I  think  the  impact  on  settlements — 
I  have  my  doubts  about  impact  on  settlements  of  your  proposal,  but 
you  want  to  do  it  make  the  big  boys  play  that  game.  Do  it — for  sub- 
stantial intracorporate  lawsuits.  See  how  it  works,  but  that  ham- 
mer over  the  head  of  a  middle  class  individual  with  a  tort  claim 
having  to  pay,  if  he's  wrong  on  turning  down  the  settlement  offer, 
the  defendant's  court  costs — I  can  see  the  negotiation.  The  defense 
attorney's  going  to  sav,  "Listen,  you  know,  I  go  for  $300  an  hour 
and  this  is  going  to  be  a  long  trial  going  for  6  weeks,  and,  you 
know,  my  friend,  you're  going  to  have  to  pay  that.  You're  not  poor. 
You're  middle  class."  I  know  if  I  had  a  claim,  I'd  have  to  cave  and 
take  whatever  peanuts  got  thrown  on  the  table.  That's  the  problem 
with  loser-pays. 

Mr.  GooDLATTE.  Well,  but,  remember,  you're  limiting  that  to 
what  your  own  attorney  is  spending. 

Mr.  Horowitz.  Even  so 

Mr.  GooDLATTE.  Let  me  ask  you  one  final  point  here.  Loser-pays 
is  in  this  legislation.  Do  you  like  this  better  than  loser-pays? 

Mr.  Weiner.  Like  your  proposal  better  than  contract  loser-pays? 

Mr.  GooDLATTE.  Yes.  Mr.  Horowitz. 

Mr.  Horowitz.  I  like  neither.  I  think  conservatives  and  Repub- 
licans  

Mr.  GooDLATTE.  But  if  you  have  to  choose- 


Mr.  Horowitz.  I  don't — I  vote — if  you're  asking  me,  I  vote  no  on 
both.  I  will  never  be  in  favor  of  a  proposal  that  exposes  a  middle 
class  person  to  paying  substantial  legal  fees.  That  risk,  that  loser- 
pays  provision,  is  the  poison  pill  that  can  do  in  tort  reform,  when 
we've  got  70  percent  of  the  American  people  desperate  for  reform, 
thinking  the  system  is  rotten. 

Mr.  GooDi^TTE.  That  happens  every  day  in  America  when  mid- 
dle class  people  are  sued  as  defendants  in  cases  and  have  to  pay 
their  own  attorneys'  fees  even  when  there's  no  merit.  Now  here  we 
are  creating  a  system  that  creates  parity  in  that  regard,  and  I 
think  that  it's  a  darned  sight  better  than  the  current  system  we're 
living  with  or  with  the  loser-pays  provision  that's  in  this  bill. 

Thank  you,  Mr.  Chairman. 

Mr.  MooRHEAD.  I  want  to  thank  you  all  for  coming  today.  You've 
spent  the  day  with  us.  We  appreciate  your  testimony.  We'll  keep 
our  record  open  for  a  couple  of  days.  It  you've  got  any  additional 
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information  or  suggestions  on  ways  any  of  our  bills  could  be 
changed,  we  would  appreciate  your  calling  us. 

I  want  to  particularly  thank  Mr.  Hoke  and  Mr.  Groodlatte  for 
being  here.  I  think  this  is  a  great  discussion  that  you  have  carried 
on  with  our  panel  the  last  45  minutes.  I  think  it  really  adds  to  the 
debate  and  to  the  record. 

Thank  you  all.  The  subcommittee  is  adjourned. 

[Whereupon,  at  2:47  p.m.,  the  subcommittee  adjourned.] 
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Appendix  1. — Letter  Dated  February  9,  1995,  to  Chairman 
MooRHEAD,  From  L.  Ralph  Mecham,  Director,  Administra- 
tive Office  of  the  U.S.  Courts 

ADMINlSTRAnVE  OFFICE  OF  THE 
DiFS^Si*  "■'^^-"^"^  UNITED  STATES  COURTS 

CLARENCE  A  LEE.  JR.  WASHINGTON.  DC.  20544 

ASSOCL\TE  DIHECTOR 

February  9,  1995 

Honorable  Carlos  J.  Moorhead 
Chairman.  Subcommittee  on  Courts  and 

Intellectual  Property 
Committee  on  the  Judiciary 
United  States  House  of  Representatives 
1 1 1  Cannon  House  Office  Building 
Washington.  D.C.   20515 

Dear  Mr.  Chairman  Moorhead: 

As  part  of  the  proposed  "Contract  with  America,"  the  House  Judiciary  Committee 
is  considering  H.R.  10,  the  "Common  Sense  Legal  Reforms  Act  of  1995."   llie  Executive 
Committee  of  the  Judicial  Conference  of  the  United  States,  acting  on  the  Conference's 
behalf,  has  reviewed  certain  sections  of  the  bill  that  have  the  potential  to  impact  the 
federal  judiciary. 

Section  101  of  H.R.  10  is  entitled  "Award  of  Attorney's  Fee  to  Prevailing  Part)-  in 
Federal  Civil  Diversity  Litigation"  and  would,  within  a  limited  scope,  award  a  reasonable 
attorney's  fee  to  a  prevailing  party  in  a  diversity  case.   The  Judicial  Conference  takes  no 
position  on  this  proposal,  considering  fee  shifting  to  be  a  matter  of  policy  that  is 
properly  left  to  Congress.    However,  recognizing  that  such  a  statute  could  increase  both 
the  volume  of  litigation  and  the  court-related  burden  of  resolving  fee  determinations,  the 
Executive  Committee  expressed  the  hope  that  Congress  would  consider  the  judiciary's 
need  for  additional  resources  should  it  enact  fee  shifting  legislation. 

Section  105  of  H.R.  10  is  entitled  "Notice  Required  Before  Commencement  of 
Civil  Action."  and  would,  with  certain  exceptions,  make  prior  notification  a  prerequisite 
to  bringing  suit  in  federal  district  courts.   The  Executrve  Committee,  on  behalf  of  the 
Judicial  Conference,  believes  that  more  empirical  data  is  needed  to  accurately  assess  the 
effectiveness  of  the  requirement  as  well  as  its  impact  on  the  courts.    For  the  same 
reason,  the  Executive  Committee  opposes  the  pre-filing  notification  section  contained  in 
the  current  proposed  legislation. 

Noting  that  the  Judiciary  Committee  has  scheduled  a  hearing  on  the  "Common 
Sense  Legal  Reforms  Act  of  1995"  for  February  10.  1995,  I  ask  that  the  views  of  the 
Judicial  Conference  be  included  in  the  official  record  of  that  hearing. 


Sincerely, 


L.  Ralph  Mecham' 
Director 
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Appendix  2.— Letter  Dated  February  15,  1995,  to  Chairman 
MooRHEAD,  From  Robert  D.  Evans,  Director,  American  Bar 
Association  Governmental  Affairs  Office 
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February   15,    1995 


Covemmenlal  Affairs  Office 

1800  M  Stwet.  NW 
VVktnindon.  OC  20O36 
1202)  33V2200 
FAX  12021  33V2220 


The  Honorable  Carlos  J.  Moorhead 

Chairman 

Subcommittee  on  Courts  and  Intellectual  Property 

Committee  on  the  Judiciary 

U.S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Mr.  Chairman: 

I  am  writing  to  you  in  reference  to  the  Tebruary  6  and  10 
hearings  before  your  Subcommittee  on  Sections  101,  102, 
104,  and  105  of  H.R.  10,  the  "Common  Sense  Legal  Reforms 
Act.  " 

Yesterday,  the  House  of  Delegates  of  the  .^encan  3a^ 
Association  adopted  two  resolutions  relevant  to  the 
issues  you  addressed  in  the  hearings.   The  first 
resolution  supports  the  availability  of  access  to  the 
federal  courts  under  the  grant  of  diversity  ]urisdiction 
without  regard  to  financial  wherewithal  and  opposes 
"loser  pay"  legislation  that  would  apply  to  all  cases 
brought  in  the  federal  courts  pursuant  to  the  grant  of 
diversity  jurisdiction.   The  second  resolution  reaffirms 
the  ABA'S  support  for  the  Congressionally  enacted 
judicial  rulemaking  process  set  forth  m  the  Rules 
Enabling  Act  and  opposes  those  portions  of  H.R.  10  that 
would  circumvent  that  process. 

I  am  enclosing  copies  of  the  resolutions,  along  with  the 
background  reports  considered  by  our  House  of  Delegates 
when  it  adopted  these  resolutions.   I  ask  that  both  the 
resolutions  and  reports  be  made  part  of  the  hearing 
record.   The  resolutions  constitute  the  official  ABA 
policy.   The  report  is  for  background  only. 

Thank  you  for  giving  the  ABA  this  opportunity  to  advise 
you  of  the  views  of  the  Association  on  these  important 
matters. 

Sincerely, 
Robert  D.  Evans 
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Resolution  adopted  by  the 

House  of  Delegates 

of  the 

AMERICAN  BAR  ASSOCIATION 

February  1995 

RECOMMENDATION 


RESOLVED,  That   the  American  Bar  Association  reaffirms  its  support  for  1 

the  Congressionally-enacted,  judicial  rulemaking  process  set  forth  in  the  Rules  2 

Enabling  Act  and  opposing  those  portions  of  the  Common  Sense  Legal  Reform  3 

Act  or  other  legislation  that  would  circumvent  that  process.  4 
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REPORT 

Background 

In  28  U.S.C.  §§  2072-74.  Congress  has  prescribed  the  appropriate  procedure  for  the 
formulation  and  adoption  of  rules  of  evidence,  practice  and  procedure  for  the  federal  courts. 
This  weil-senled,  Congressionaily-specified  procedure  contemplates  that  evidentiary  and 
procedural  rules  will  in  the  first  instance  be  considered  and  drafted  by  committees  of  the 
United  States  Judicial  Conference,  will  thereafter  be  subject  to  thorough  public  comment  and 
reconsideration,  will  then  be  submined  to  the  United  States  Supreme  Coun  for  consideration 
and  promulgation,  and  will  finally  be  transmitted  to  Congress,  which  retains  the  ultimate 
power  to  vetr  any  rule  before  it  takes  effect. 

This  time-proven  process  proceeds  from  separation-of-powers  concerns  and  is  driven 
by  the  practical  recognition  that,  among  other  things: 

*  Rules  of  evidence  and  procedure  are  inherently  a  matter  of  intimate  concern  to 
the  judiciary,  which  must  apply  them  on  a  daily  basis; 

*  Each  rule  forms  just  one  pan  of  a  complicated,  interlocking  whole,  rendering 
due  deliberation  and  public  comment  essential:  else  the  impact  of  any  rule  may 
be  quite  different  in  quality  or  force  than  that  which  was  intended:  and 

*  The  Judicial  Conference  is  in  a  unique  position  to  draft  rules  with  care  in  a 
setting  isolated  from  pressures  that  may  interfere  with  painstaking 
consideration  and  due  deliberation. 

The  American  Bar  Associadon  has  consistently  supponed  federal  rulemaking  through 
the  Judicial  Conference.    See,  e.g.,  the  January  1982  Resolution  adopted  by  the  House  of 
Delegates  s[>ecifically  urging  Congress  to  adopt  legislation  that  ultimately  took  form  as  28 
U.S.C.  §  2073  in  1988  (expressly  delegating  rulemaking  authority  to  the  Judicial 
Conference).    The  rule  changes  proposed  in  the  Common  Sense  Legal  Reform  Act  (the 
"CSLRA")  (excerpts  attached)  demonstrate  the  perils  of  polidcal  interference  in  the 
rulemaking  process  and  the  inapmess  of  the  result  that  polidcal  rulemaking  can  produce. 

CSLRA  Proposals 

"Honesty  in  Evidence."   Secuoa  102  of  H.R.  10  would  add  a  new  subdivision  (b)  to 
Rule  702  of  the  Federal  Rules  of  Evidence  with  the  avowed  intention  of  codifying  the 
Supreme  Court's  decision  in  Dauben  v.  Merrell  Dow  Pharmaceuticals,  Inc.,  113  S. 
Ct.  2786,  125  L.Ed.  2d  469  (1993).    In  reality,  however,  this  Rule  702(b)  neithfer  codifies 
Dauben  accurately  nor  confmes  itself  to  codificadon. 
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First.  Proposed  R.  702(b)  distinguishes  between  the  "validity"  and  the  "reliability '  of 
scientific  evidence  --  a  distinction  expressly  disavowed  in  Dauben,  125  L.Ed.  2d 
at  481  n.  9  -  and  fails  to  define  either  term. 

Second,  the  proposal  reverses  the  Rule  403  balance,  which  Dauben  expressly  applies 
to  Rule  702  testimony.    125  L.Ed.  2d  at  484.    (Rule  403  permits  the  exclusion  of 
relevant  evidence  "if  its  probative  value  is  substamialty  outweighed  by  the  danger  of 
unfair  prejudice,  confusion  of  the  issues,  or  misleading  the  jury""  (emphasis  added). 
Proposed  Rule  702Cb),  in  contrast,  requires  that  the  proffered  opinion  be  "sufficiendy 
reliable  so  that  the  probanve  value  of  such  evidence  ourweighs  the  dangers  specified 
in  Rule  403"  (emphasis  added)). 

Third,  Proposed  Rule  702(b)  is  expressly  limited  in  scope  to  scientific  evidence,  while 
existing  Rule  702  also  applies  to  "technical,  or  other  specialized  knowledge."   This 
scope  limitation  has  two  important  implications:    (a)  by  operation  of  traditional  rules 
of  stamtory  interpreution.  it  reflects  a  conscious  decision  to  bar  extension  of  Dauben 
to  other  types  of  expen  opinion  testimony  -  something  Dauben  expressly  does  not  do 
(125  L.Ed.  2d  at  481  n.  8)  --  and  (b)  the  result  is  that  the  reverse  Rule  403  balancing 
test  applies  only  to  scientific  opinion  and  not  to  other  expert  opinion  testimony  (which 
remains  subject  to  the  existing  Rule  403  test).    Among  the  problems  this  generates: 
opinion  testimony  is  often  not  easily  cabined  as  purely  'scientific'  (as  opposed  to 
being  at  least  partially  "technical'  or  "other"  in  character).   Nor  is  there  any  apparent 
reason  to  apply  different  Rule  403  balancing  tests  to  different  types  of  opinions. 

If  Congress  believes  that  codification  of  Dauben  warrants  further  smdy  and  analysis,  it 
should  expressly  commend  the  issue  to  the  Judicial  Conference  for  prompt  anention  -  as.  for 
example,  it  did  last  autumn  in  §  40153  of  the  Violent  Crime  Control  and  Law  Enforcement 
Act  of  1994.  Pub.  L.  No.  103-322. 

Section  102  of  the  CSLRA  would  also  add  a  new  Evidence  Rule  702(c)  barring 
testimony  from  expen  wimesses  entitled  to  receive  any  compensation  contmgent  on  the 
outcome  of  any  claim  with  respect  to  which  their  testimony  is  offered.    Contingent  fee  expert 
testimony  is.  however,  already  barred  by  DR  7- 109(c)  of  the  ABA  Model  Code  of 
Professional  Responsibility  and,  in  most  jurisdictions  (where  the  practice  is  prohibited  by 
law),  by  Rule  3.4(b)  of  the  ABA  Model  Rule  of  Professional  Conduct.    In  those  few  courts 
in  which  this  practice  is  pcrmined,  it  can  be  ~  and  doubdess  is  -  the  subject  of  cross- 
examination.     {United  States  v.  Abel.  469  U.S.  45  (1984)  (bias  impeachment  permuted 
under  Federal  Rules  of  Evidence).)  There  is  no  warrant  for  Congressional  usurpation  of  the 
judicial  rulemaking  prerogative,  particularly  in  the  absence  of  any  urgent  need  or  pressing 
problem  m  this  area.    Moreover,  purely  as  a  drafting  matter,  it  is  unclear  how  this  proposed 
provision  is  to  be  reconciled  ~  particularly  in  pro  bono  cases  ~  with  more  than  2.000 
existing  fee-shifting  stamtes.  many  of  which  provide  for  expen  wimess  fees.   The  Judicial 
Conference  is.  among  other  things,  currently  considering  the  entire  issue  of  which  ethical 
rules  should  govern  in  the  federal  district  couns.  a  study  that  directiy  raises  the  contingent- 
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fee  testimony  issue.    The  Judicial  Conference  should  consider  the  issue  in  the  first  instance, 
both  as  a  maner  of  legal  ethics  and  of  evidence. 

Ride  11.    In  1983.  Rule  1 1  was  amended  to  require  the  imposition  of  sanctions  for 
the  filing  of  any  litigation  paper  that  was  not  well  founded  in  fact  or  law.   A  principal  reason 
that  the  experiment  with  mandatory-sanctions  failed  is  that  it  profligately  wasted  scarce 
judicial  resources.    More  than  7,000  sanctions  decisions  were  reported  under  the  1983 
version  of  Rule  11.  and  Federal  Judicial  Center  ("FJC")  empirical  studies  conclusively 
demonstrated  that  this  represented  Just  the  tip  of  the  iceberg.'   In  the  words  of  Judge  Sam 
Pointer,  former  Chair  of  the  Judicial  Conference  Advisory  Commitiee  on  the  Federal  Rules 
of  Civil  Procedure: 

"[T]he  FJC  studies  amply  support  our  [the 

Advisory  Comminee's]  conclusion  that 

there  has  been  an  excessive  and 

unproductive  amount  of  Rule  1 1  activity 

[under  the  1983  version  of  the  Rule]." 

Statement  of  Sam  C.  Pointer.  Jr..  before  the  House  Judiciary 
Subcommittee  on  Intellectual  Property  and  Judicial  Administration  (June 
16,  1993). 

Judges  applying  the  1983  version  of  the  Rule  lacked  discretion  to  decide,  in  marginal 
or  trivial  cases,  that  the  time  and  attention  necessary  to  determine  whether  sanctions  should 
be  awarded  were  not  worth  the  effort.    Consequently,  judicial  resources  were  pointlessly 
consumed  when  federal  courts  were  repeatedly  required  to  engage  in  extended  analysis  to 
decide  inconsequential  issues  -  for  example,  whether  it  was  sanctionable  for  a  lawyer  not  to 
read  the  final  word  processing  printout  of  a  pleading  which,  due  to  a  computer  glitch, 
included  extraneous  matter;*  whether  punishment  was  required  for  an  unintended 
misstatement  in  a  pleading  that  was  clearly  corrected  in  appended  exhibits;^  or  whether  a 
single  losing  argument,  in  a  brief  containing  many  solid  arguments,  had  to  be  punished.' 
All  of  this  was  a  colossal  waste  of  judicial  time. 


See  FJC  Dinaaa  No.  2.  at  7  (Nov.  1991):   In  five  diiuicis  soidied  by  tbe  FJC.  iheie  were  only  66  pubUshed  Ruie  i  I  decisioiu 
dunn;  (he  yein  1983-89.  twt  (be  FIG  sauty  found  ilinos(  1 .000  tmieponed  cases  involving  Rule  1 1  in  (he  sborter  xnod  of  1987-90 
( In  conuisi.  (bete  wen  fewer  dun  iwo  dozen  reponed  decisioos  consoruing  (be  predecessor  Rule  11  in  (be  4S  yean  from  1938  (o 
1983  ) 

*uU  V  Husiter  MagKine.  Inc..  860  F  2d  877  (9*  Cir   1988).  cen.  denied.  489  U.S.  1080  (1989). 

ATuioi.  Ik.  v.  Alpha  Dtst..  Inc..  693  F.  Supp.  1372  (0.  Conn.  1988). 

PamtWebber.  Inc.  v.  Cat  Am  Fin.  Croup,  lid..  121  F.R.D.  324  (N.D.  111.  1988).  (^fd  mem..  883  F.2d  873  (7th  Cir.  1989). 
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Mandatory  sanctions  clogged  the  courts  in  other  ways  as  well.    For  example,  they 
also  interfered  with  settlement  because  parties  could  not  even  withdraw  pending  sanctions 
motions.    Once  a  sanctions  issue  had  been  flagged,  the  judge  was  affirmatively  required  to 
impose  a  sanction  if  he  or  she  detected  a  violation.    Sometimes  several  years  elapsed  between 
the  time  a  lawsuit  was  voluntarily  dismissed  and  the  tmie  that  the  judge  resolved  a 
previously-filed  sanctions  motion.^ 

Perhaps  the  failure  of  mandatory  sanctions  was  most  poignantly  illustrated  in  those 
cases  in  which  the  district  court  felt  constrained  to  penalize  lawyers  for  asserting  purponedly 
frivolous  positions  --  only  to  have  those  positions  vindicated  on  the  merits  on  appeal.* 
Things  had  obviously  wandered  far  afield  when  there  existed  exposure  to  sanctions  for 
asserting  even  meritorious  positions  in  good  faith. 

Effective  December  1,  1993,  following  years  of  smdy,  deliberation  and  drafting  by 
the  Judicial  Conference,  Rule  1 1  was  amended  in  several  respects,  perhaps  most  importantly 
conferring  on  judges  the  discretion  whether  or  not  to  impose  sanctions  should  a  violation  be 
found.    Section  104(b)  of  the  CSLRA  would  reverse  this  amendment,  and  it  would  stimulate 
even  more  activity  rh?in  under  the  1983  version  of  Rule  11  by  adding  fee  shifting  --  the 
compensation  of  injured  panies  -  as  a  new.  suted  purpose  of  the  Rule.   This  restoration  of 
the  status  quo  ante  would  ignore  all  experience  under  the  1983  version  of  Rule  11. 
exacerbate  its  worst  feamres.  and  resuscitate  and  accelerate  the  enormous  amount  of  judicial 
time  and  attention  devoted  to  nonsubstantive  motioo  practice.   It  should  not  be  enacted  into 
law. 

Securities  Class  Actions.   Title  II  of  the  CSLRA  is  composed  of  a  series  of  securities 
litigation  reforms.   Many  of  the  Title  0  provisions  would  enact  substantial  changes  m  class 
action  procedure  in  securities  fraud  cases: 

*  Section  202(a)  mandates  a  guardian  ad  litem  or  steering  comminee  for  every 
plaintiff  class  and  specifies  their  qualifications  and  duties. 

*  Section  202(b)  requires  certain  commimications  between  class  counsel  and  the 
class  concerning  prospective  settlement  and  attorneys'  fees. 

*  Section  203  prohibits  any  additional  recovery  for  a  named  plaintiff:  sets  forth 
minimum  financial  interest  and  named  plaintiff  must  have  in  the  lawsuit:  and 
calls  for  judicial  scrutiny  of  any  conflict  of  interest  posed  by  class  counsel's 


See.  eg.  Cooler  i  Cell  v  Htmirx  Corp..  496  US   3S4  (1990)  (4  yean  pasied  beiweea  plaimifrs  volunary  dismisul  of  us 
complamc  and  disinci  coun  s  resoluoon  of  a  sancaoni  mocioa  Tiled  pnor  lo  disnusul). 

See.  e  f  .  Kucel  v    Wdur  E.  HeUer  A  Co..  SI3  F  Id  67  (Jih  Cir.  19»7):  Tiident  Cetaer  r.  Coiwecnau  Gen.  Life  Ins  Co  .  847  FM 
564(9iJiCir.  1988). 
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holding  a  financial  interest  in  the  outcome  of  the  lawsuit  as  a  member  of  the 
class,  inter  alia. 

•  Section  204  sets  forth  requirements  for  pleading  scienter  in  fraud  cases. 

The  first  three  proposals  revise  practice  under  Rule  23  of  the  Federal  Rules  of  Civil 
Procedure.   The  last  revises  practice  under  Rule  9(b).    Some  or  all  of  these  proposals  may 
have  raent.    If  so.  there  is  no  apparent  reason  to  limit  them  to  securities  fraud  cases.    If  not. 
there  is  no  reason  to  impose  them  in  securities  cases.    In  all  events,  they  merit  senous  smdy 
and  should  be  committed  to  the  Advisory  Committee  on  the  Federal  Rules  of  Civil  Procedure 
for  review  and  consideration. 

CoDclusion 

The  Rules  Enabling  Act  of  1934  (28  U.S. C.  §  2072)  and  the  attendant  legislation 
enacted  by  Congress  have,  over  many  years  of  practice,  demonstrated  the  wisdom  of 
committing  the  rules  of  evidence  and  procedure  to  the  rulemaking  process.   The  flaws  of  the 
proposed  rules  contained  in  the  CSLRA  bear  wimess  to  the  soundness  of  that  process.   The 
American  Bar  Association  supports  the  Rules  Enabling  Act  process  and  opposes  those 
portions  of  the  CSLRA  and  other  legislation  that  would  circumvent  it. 


Respectfully  submined. 


David  C.  Weiner,  Chair 
Section  of  Lingation 

February  1995 
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Resolution  adopted  by  the 

House  of  Delegates 

of  the 

AMERICAN  BAR  ASSOCIATION 

February  1995 


RESOLVED  that  the  American  Bar  Association  reaffirms  its  support  for  access  to  1 

the  American  system  of  justice  without  regard  to  financial  wherewithal,  and  it  is  further  2 

RESOLVED  that  the  American  Bar  Association  supports  the  availability  of  access  3 

to  the  federal  courts  under  the  grant  of  diversity  jurisdiction  without  regard  to  financial  4 

wherewithal,  and  it  is  further  S 

RESOLVED  that  the  American  Bar  Association  opposes  loser  pays  legislation  that  6 

would  apply  to  all  cases  brought  in  the  federal  court  pursuant  to  the  grant  of  diversity  7 

jurisdiction.  8 
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REPORT 

A  hallmark  of  the  Aniencan  Bar  Association  has  been  the  goal  of  providing  access  to 
justice  for  all.    In  that  regard,  the  ABA  has  been  a  leader  in  supporting  a)  legal  services  for 
the  poor,  b)  the  allocation  of  more  resources  to  the  coun  system,  c)  improvements  in  the 
efficiency  of  handling  cases  and  d)  expanding  the  use  of  alternative  dispute  resolution.   The 
ABA  has  also  led  the  way  in  preserving  diversity  jurisdiction  in  the  Federal  courts,  a 
fundamental  grant  of  junsdiction  whose  importance  continues  undiminished. 

Now  the  ABA  is  confronted  with  a  proposal,  pan  of  the  Contract  with  America, 
which  would  undo  much  of  the  good  that  has  been  accomplished  on  access  to  justice  issues 
while  imdennining  diversity  jurisdiction  in  a  fundamental  way.    For  the  first  time  this 
proposal  would  implement  a  loser  pays  requirement  on  all  diversity  cases  filed  in  federal 
coun.  imposing  this  requirement  without  regard  to  the  identity  of  the  parties  or  the  subject 
matter  of  the  litigation. 

The  Bill  provides  that  the  District  Coun  'shall  award'  to  the  party  that  'prevails'  a 
reasonable  attorney's  fee  that  may  not  exceed  the  actual  attorney's  fees  of  the  non-prevailing 
party  or.  if  no  such  fee  was  incurred  because  the  noo-prevailing  party  had  a  contingency  fee 
agreement,  the  reasonable  fee  that  would  have  been  incuned  by  that  party  if  that  party  were 
represented  by  an  aaomey  proceeding  on  a  non-contingent  basis.   The  only  discretion  given 
to  the  Coun  is  to  refuse  or  reduce  an  award  if  the  Coun  finds  'special  circumstances'  that 
would  make  an  award  'unjust,'  terms  otherwise  undefined.   The  problems  with  this  loser 
pays  provision  are  profound. 

First,  and  most  important,  it  undermines  access  to  the  federal  courts  by  the  middle 
class  and  the  poor.    All  of  the  advantages  provided  by  the  time-honored  availability  of 
lawyers  who  will  take  maners  on  contingent  fees  are  jettisoned  by  the  fact  that  the  client  who 
hires  a  lawyer  on  a  contingent  fee  basis,  if  she  were  to  lose,  would  be  responsible  for  the 
fees  of  the  other  side.    Even  for  those  who  are  able  to  proceed  on  a  non-contingent  fee  basis, 
the  fact  that  the  individual  or  small  company  might  be  liable  not  just  for  their  lawyer's  fees 
but  for  double  those  fees  means  that  the  access  to  the  courthouse  will  be  reduced. 

The  proposal  would  also  fall  harshly  upon  those  who  bring  litigation  to  vindicate 
public  rights  and  establish  important  principles.    Entities  that  bring  such  litigation  have 
difficulty  obtaining  lawyers  and  fmding  the  necessary  funding  for  legal  services  now.    If  in 
pressing  such  litigation  in  the  future  they  were  forced  to  confront  the  penalty  effected  by  this, 
loser  pays  nile,  much,  if  not  all.  of  this  important  law-shaping  litigation  will  not  be  brought 
in  the  federal  courts. 

The  rule  is  in  effect  a  regressive  tax  on  the  right  to  litigate.     A  fee  shifting  statute 
will  not  deter  wealthy  corporations  and  individuals  from  litigating  their  claims.   The  rule  will 
bind  more  and  more  until  it  reaches  the  poorest  of  our  citizens,  who  only  can  proceed 
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through  counsel  who  undertakes  the  maner  on  a  contingency  fee  or  on  a  pro  bono  basis.    But 
the  benefits  offered  by  those  two  alternatives  would  be  totally  eliminated  by  this  legislation. 

The  proposal  draws  on  the  experience  with  fee  shifting  provisions  that  are  employed 
in  England  and  Wales.   When  supporters  of  this  proposal  look  across  the  Atlandc  for 
suppon.  they  fail  to  acknowledge  that  all  litigants  in  England  and  Wales  whose  incomes  are 
below  S45.000  a  year  receive  complete  free  legal  services  and  for  them  loser  pays  is  no 
deterrent. 

Its  advocates  suggest  that  one  purpose  of  the  rule  is  eradicating  frivolous  litigation. 
The  problem  is  that  the  proposal  makes  no  distinction  between  cases  that  are  frivolous  and 
those  that  are  meritorious;  all  are  subject  to  the  same  draconian  provision.   Thus,  it  will 
discourage  the  instimtion  of  any  litigation  unless  the  individual  or  small  company  is  so 
convinced  of  the  ments  of  its  case  that  it  is  prepared  to  run  the  significant  risk  of  the  fine 
this  legislation  imposes.   The  ABA  should  never  find  itself  in  the  position  of  suggesting  that 
the  courts  are  only  open  for  disputes  where  the  result  is  certain.    It  is  just  in  ±ose  situations 
where  either  the  facts  and/or  the  law  present  close  questions  that  the  courts  provide  an 
extraordinary  service  to  our  citizens  for  resolving  their  disputes. 

The  courts  today  have  ample  authority  to  deal  with  the  frivolous  lawsuit  and  to  charge 
anomeys  fees  against  the  loser  in  cases  that  cry  out  for  such  extraordinary  relief.     That 
court-imposed  remedy  is  more  than  sufficient  to  penalize  those  who  truly  abuse  our  system  of 
justice  by  bringing  vexatious  and  ftivolous  litigation. 

The  proposal  is  a  frontal  attack  designed  to  end  diversity  jurisdictional,  without 
repealing  28  U.S.C.  §  1331.   It  virtually  requires  those  who  would  otherwise  be  endded  to 
bring  cases  within  that  jurisdiction  to  file  their  claims  in  state  coun  in  order  to  avoid  the  vise 
created  by  its  fee  shifting  terms.   Thus,  sub  rosa.  the  legisladon  creates  a  situation  where  die 
important  benefit  of  being  able  to  come  into  federal  coun,  one  the  ABA  has  long  supported, 
is  only  available  to  those  for  whom  the  "penalty"  exacted  by  loser  pays  is  something  they  can 
afford. 

The  proposal  gives  no  equivalent  choice  to  defendants  who  are  forced  into  a  loser 
pays  situanon  by  die  choice  made  by  the  plaintiff.   While  it  is  easy  to  over-generalize  and 
assume  all  plainoffs  will  avoid  loser  pays  at  all  costs  and  all  defendants  will  embrace  it.  in 
fact  many  defendants,  because  of  dieir  limited  means,  will  be  shocked  to  learn  that  in  order 
to  have  an  opportunity  to  present  what  they  believe  to  be  a  meritorious,  albeit 
close-question-defense,  must  run  the  risk  of  paying  not  only  their  fees,  but  the  fees  of  the 
plaintiff  as  well. 

The  proposal  will  foster  legal  maneuvering  as  parties  try  to  become  federal 
"plaintiffs"  or  "defendants"  to  take  advantage  of  or  avoid  the  operation  of  the  stamte. 
Defendants  sued  in  state  courts  will  file  federal  declaratory  judgment  actions  and  defendants 
sued  m  federal  coun  will  file  non-removable  state  coun  actions.   All  of  which  will  give  rise 
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CO  ancillary  licigatioD  over  whetber  fees  should  be  shifted  and  which  cases  should  proceed  or 
be  stayed  as  multiple  judges  are  presented  with  precisely  the  same  claims. 

The  proposal  will  introduce  into  the  settlement  process  economic  leverage  unrelated  to 
the  merits  of  the  claims.    The  experience  in  England  demonstrates  this  point.   There  cases  in 
which  fee-shifting  is  applicable  senle  at  about  one-half  the  value  of  cases  where  it  does  not 
apply. 

CONCLUSION 

The  problems  with  loser-pays  legislation  were  best  highlighted  by  the  Federal  Courts 
Study  Comminee  chaired  by  Judge  Joseph  F.  Weis.  Jr.  of  the  Third  Circuit  Coun  of 
Appeals.    What  that  august  group  concluded  bears  repeating  here: 

"Although  sometimes  advocated,  a  general  rule  making  losing  parties  fully 
liable  for  the  winners'  reasonable  anomey  fees  is  a  radical  measure  that  would 
be  inconsistent  with  traditional  American  attitudes  toward  access  to  courts. 
Such  a  rule  would  work  harshly  in  close  cases,  especially  when  a  parry 
advocates  a  position  that  is  reasonable  but  is  nevertheless  unsuccessfiil.    It 
might  excessively  discourage  parties  with  plausible  but  not  clearly  wiiming 
claims,  particularly  when  a  prospective  party  is  risk  averse  -  as  is  likely  to  be 
true  of  middle<lass  persons  who  cannot  hsk  a  big  loss.   Furthennore,  the  rule 
could  actually  make  settlement  less  likely:  other  things  being  equal,  it 
increases  the  negotiation  gap  between  the  litigants.   Even  jurisdictions  like  the 
United  Kingdom  that  formally  follow  the  loser-pays  rule  often  temper  it 
substantially,  as  by  imposing  only  partial  liability,  providing  broad  public  legal 
aid.  or  making  the  rule  inapplicable  in  significant  classes  of  cases." 

For  all  these  reasons,  we  urge  the  American  Bar  Association  House  of  Delegates  to 
adopt  the  annexed  resolution. 

Respectfully  submitted. 


David  C.  Weiner.  Chair 
Section  of  Litigation 

February  1995 
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Appendix  3. — Letter  Dated  February  27,  1995,  to  Thomas  E. 
MooNEY,  Counsel,  Subcommittee  on  Courts  and  Intellec- 
tual Property,  From  Arthur  D.  Wolf,  Professor  of  Law, 
Western  New  England  College  School  of  Law 


A  Western  New  England  College 
^MSchool  of  Law 

12IS  Wilbraham  Road.  Spnnqlield   MA  01 1 19-2689 

Faculty  Offices 


Telephone  4i;iTK2-3111 


February  27,  1995 


Mr.  Thomas  E.  Mooney,  Counsel 
House  Judiciary  Subcommitcee 

on  Courts  and  Intellectual  Property 
Suite  B351A,  Rayburn  HOB 
Washington.  D.C.   20515 


RE: 


Section  2  of  H.R.  988 


Dear  Tom: 

Enclosed  is  a  letter  to  Mr.  Moorhead  regarding  Section  2  of  H.R.  988.  I 
apologize  for  the  late  submission;  I  started  drafting  the  letter  on  February  13, 
when  the  Subcommittee  had  not  yet  set  a  date  for  mark-up  (as  your  staff  had  in- 
formed me)  .  I  did  not  realize  it  would  be  moving  so  rapidly  to  the  floor  of  the 
House.  Would  it  be  )  jssible,  Tom,  to  obtain  a  copy  of  H.R.  988  and  the  accom- 
panying report? 

In  any  event,  I  would  appreciate  your  including  the  enclosed  letter  in  the 
hearing  record.  If  it  helps,  you  or  I  could  change  the  date  of  the  letter  as  I 
have  been  working  on  it  for  the  last  several  weeks.  Since  Mr.  Moorhead  introduc- 
ed H.R.  988  on  February  16,  any  date  thereafter  would  be  appropriate.  In  any 
event,  if  it  is  not  possible  to  enter  my  letter  into  the  hearing  record,  please 
let  me  know  so  that  I  can  see  if  I  can  get  it  included  in  the  Congressional  Re- 
cord when  the  bill  comes  to  the  floor  for  final  action. 

Apart  from  H.R.  988,  if  I  may  be  of  any  assistance  to  you  and  the  Subcom- 
mittee as  you  process  legislation,  please  do  not  hesitate  to  call.  As  you  know, 
many  of  the  recommendations  of  the  Federal  Courts  Study  Committee  remain  unad- 
dressed,  and  the  Judicial  Code  has  not  been  comprehensively  revised  since  1948. 
I  would  be  pleased  to  provide  any  help  to  you  in  these  and  other  matters. 

I  am  pleased,  Tom,  that  you  are  counsel  to  the  Subcommittee.  You  and  Mr. 
Moorhead  have  had  a  longstanding  and  abiding  interest  in  matters  relating  to 
courts  and  judicial  administration  that  antedates  and  goes  far  beyond  "The  Con- 
tract." Perhaps  some  of  these  matters  can  now  be  moved  forward.  Please  give  my 
regards  to  Joe.  Incidentally,  I  have  lost  track  of  Mr.  Railsback.  Do  you  ever 
see  or  speak  with  him?   I  wish  he  were  still  a  Member. 


Faithfully, 

Arthur  D.Wolf 
Professor  of  Law 
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A  Western  New  England  College 
^MSchool  of  Law 

1215  Wilbraham  Road.  Springfield.  MA  01 1 19-2689 

Faculty  Offices 


Telephone  4 13-782-31 11 


February  27,  1995 


The  Honorable  Carlos  J.  Moorhead 
Chair.  House  Judiciary  Subcommittee 
on  Courts  and  Intellectual  Property 
Suite  B351A,  Raybum  HOB 
Washington,  D.C.   20515 


RE:    Section  2  of  H.R.  988 


Dear  Mr.  Moorhead: 


Together  with  Mary  Frances  Derfner,  I  am  the  co-author  of  Court  Awarded  Attorney  Fees 
(1994),  a  three  volume  treatise  that  focuses  on  the  award  of  counsel  fees  in  federal  courts.  I  am 
writing  to  express  my  concerns  regarding  Section  2  of  H.R.  988,  the  "Attorney  Accountability 
Act  of  1995."  I  would  appreciate  your  including  this  letter  in  the  hearing  record,  and  would  be 
please  to  offer  whatever  information  or  suggestions  you  may  wish  concerning  the  legislation. 
Let  me  make  a  few  preliminary  observations  here  regarding  Section  2. 

First.  Section  2  adopts  a  modified  form  of  the  "English  rule"  for  the  award  of  attorney 
fees  in  cases  where  federal  jurisdiction  is  based  on  Section  1332  of  Title  28  (diversity  jurisdic- 
tion). Since  1796,  courts  of  the  United  States  have  applied  the  "American  rule."  in  which  each 
party  bears  the  responsibility  for  its  own  attorney  fees.  See  generally  Derfner  and  Wolf.  Court 
Awarded  Attorney  Fees,  %  1.02  (1994).  In  codifying  the  English  rule.  Section  2  would  shift  the 
fee-paying  obligation  to  the  losing  party,  plaintiff  or  defendant.  Thus  the  nonprevailing  party 
would  be  obligated  to  pay  the  attorney  fees  of  all  parties  to  the  litigation  with  respect  to  each 
losing  claim.  In  multi-party  and  multi-claim  litigation,  the  fee  award  could  be  very  substantial 
even  if  the  "losing"  party  prevailed  on  some  but  not  all  of  its  claims. 

On  several  occasions  through  the  years,  the  House  Judiciary  Committee  (and  your  Sub- 
conuninee  in  particular)  has  rejected,  in  a  variety  of  contexts,  proposals  to  adopt  the  English 
rule.  The  reason  for  not  adopting  the  English  rule  in  the  past  is  straightforward.  Committee 
members  have  feared  the  adverse  impact  the  rule  might  have  on  the  presentation  of  legitimate, 
though  novel,  claims.  If  the  English  rule  had  been  the  law  in  the  federal  courts,  would  Brown 
have  sued  the  Board  of  Education  of  Topeka.  Kansas,  to  remedy  racial  discrimination  in  the 
public  schools,  or  would  Baker  have  brought  suit  against  Carr  to  correct  malapportionment  in 
state  legislanires?  Similarly  such  a  rule  might  deter  defendants  from  assening  reasonable,  but 
untested,  counterclaims.    Fear  of  fees  may  also  deter  other  parties  (e.g.,  third  party  plaintiffs 
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or  defendants)  or  potential  parties  (e.g.,  interveners)  from  alleging  well  grounded,  but 
innovative,  claims.  If  American  law  is  to  grow  and  develop  (and  not  stagnate  and  calcify),  then 
unnecessary  barriers,  such  as  the  English  rule,  should  not  be  erected  to  prevent  the  assertion  of 
legitimate  claims  by  any  party  or  potential  party. 

Second.  Section  2  is  designed  to  apply  to  civil  actions  brought  into  the  federal  courts 
under  Section  1332,  the  so-called  diversity  statute.  Sponsors  of  the  bill  have  stated  that  it 
applies  only  to  cases  between  citizens  of  different  states.  Section  1332,  however,  is  not  limited 
to  such  suits.  It  reaches  several  other  categories  of  actions,  including  cases  between  citizens  of 
the  United  States  and  nationals  of  other  countries,  and  between  foreign  states  themselves  and 
citizens  of  the  United  States.  Applying  the  English  rule  to  cases  involving  citizens  or  subjects 
of  a  foreign  state  or  foreign  nations  themselves  raises  serious  questions  involving  international 
relations,  sovereign  immunity,  and  international  law.  Section  2  should  apply,  if  at  all.  only  to 
civil  actions  brought  pursuant  to  Section  1332(a)(1),  cases  involving  "citizens  of  different 
States." 

Third,  while  Section  2  covers  other  categories  of  civil  actions,  it  applies  principally  to 
suits  between  citizens  of  different  states,  so-called  "diversity"  suits.  Since  the  enactment  of  the 
Rules  of  Decision  Act  in  1789  (now  codified  in  28  U.S.C.  §  1652).  the  federal  courts  have 
applied  state  law  to  diversity  claims,  a  rule  the  Supreme  Court  emphatically  restated  and 
expanded  in  Erie  R.  Co.  v.  Tompkins,  304  U.S.  64  (1938).  Even  before  the  decision  in  Erie, 
the  Supreme  Court  applied  state  attorney  fee  law  to  determine  which  party,  if  any,  should 
recover  its  fees  in  diversity  litigation.  E.g.,  Fidelity  Mutual  Life  Ass 'n  v.  Mettler,  185  U.S.  308 
(1902);  Sioux  County  v.  National  Sur.  Co.,  276  U.S.  238  (1928).  The  same  rule  has  obtained 
after  Erie  in  the  federal  courts.  Alyeska  Pipeline  Serv.  Co.  v.  Wilderness  Soc'y,  421  U.S.  240. 
259  n.31  (1975);  see  generally  Derfner  and  Wolf.  Court  Awarded  Attorney  Fees,  ^1 
1.02[2][a)[iii],  4.03[4],  and  14.02(2]  (1994).  State  law  of  counsel  fees  applies  because  recovery 
of  fees  is  integrally  related  to  the  claim  on  the  merits,  and  because  differing  state  and  federal 
rules  regarding  recovery  of  attorney  fees  would  inevitably  lead  to  fonmi  shopping  between  the 
state  and  federal  tribunals. 

As  drafted,  Section  2  does  not  acconmiodate  in  any  regard  the  state  law  of  attorney  fees. 
It  simply  establishes  a  federal  rule  which,  if  constitutional,  would  override  and  displace  all 
applicable  state  law  whether  consistent  or  inconsistent  with  Section  2.  The  displacement  of  state 
law  raises  the  question  whether  Section  2  is  constimtionally  permissible.  If  the  award  of 
attorney  fees  is  integrally  related  to  the  state  claims  in  diversity  cases,  as  the  award  is  under 
Section  2.  then  Congress  may  not  displace  state  attorney  fee  law.  The  Supreme  Court  in  the 
Erie  case  held  that  neither  Congress  nor  the  federal  courts  may  apply  federal  substantive  rules 
to  state  based  claims  in  diversity  cases.  Recent  federal  precedents  have  applied  that  principle 
to  attorney  fee  petitions  in  federal  diversity  suits.  "In  diversity  cases,  we  apply  state  rules 
covering  the  award  of  attorneys'  fees."  Security  Mutual  Life  Ins.  Co.  v.  Contemporary  Real 
Estate  Associates,  979  F.2d  329.  331-32  (3d  Cir.  1992).  Accord:  Montgomery  Ward  &  Co.  v. 
Pacific  Indem.  Co.,  557  F.2d  51.  56  n.8  (3d  Cir.  1977)("in  diversity  suits,  Erie's  teachings 
apply  to  govern  the  award  of  attorney's  fees"). 
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Furthermore,  not  all  federal  rules  are  inapplicable  to  diversity  suits.  In  Erie  and 
subsequent  cases,  the  Supreme  Court  has  emphasized  the  need  to  determine  whether  the  federal 
rule  sought  to  be  applied  determines  the  outcome  of  the  litigation.  In  other  words  would  the 
application  of  federal  law  encourage  forum  shopping  between  federal  and  state  courts?  In  short 
would  the  federal  rule  substantially  affect  the  litigants'  choice  of  a  state  or  federal  forum?  If 
Section  2  were  enacted,  it  would  clearly  impact  the  parties'  choice  of  forum.  A  diverse  plaintiff 
confident  of  victory  would  choose  the  federal  court  so  that  she  could  recover  her  attorney  fees 
if  state  law  would  not  so  provide.  On  the  other  hand,  if  state  law  did  not  provide  for  a  fee 
recovery  and  the  plaintiff  thought  her  claim  was  less  certain,  she  would  choose  the  state  forum. 
However,  the  defendant  might  then  remove  the  case  to  federal  court  to  take  advantage  of  Section 
2  fee  awards.  In  either  case,  the  federal  statute  would  significantly  affect  the  parties'  selection 
of  the  forum.  Erie  and  its  progeny  underscore  the  impermissibility  of  federal  law  that,  if  applied 
to  diversity  cases,  would  significantly  affect  the  litigants'  choice  of  state  or  federal  coun  and 
thus  result  in  the  "inequitable  administration  of  the  laws."  Hanna  v.  Plumer,  380  U.S.  460,  468 
(1965)(footnote  omitted). 

The  decision  in  Chambers  v.  NASCO.  Inc.,  501  U.S.  32  (1991),  is  not  to  the  contrary. 
In  that  case,  the  Supreme  Court  permitted  federal  trial  courts  to  apply  federal  law  in  a  diversity 
suit  to  award  attorney  fees  to  deter  and  punish  misconduct  that  occurred  during  the  litigation 
process.  In  Chambers,  unlike  Section  2,  the  fee  award  did  not  depend  on  the  vitality  of  a  claim, 
and  was  not  related  to  it.  "[TJhe  imposition  of  sanctions  under  the  bad- faith  exception  [to  the 
American  rule]  depends  not  on  which  party  wins  the  lawsuit,  but  on  how  the  parties  conduct 
themselves  during  the  litigation."  Id.  at  53.  In  contrast,  under  Section  2,  the  viability  of  a 
claim  is  the  only  factor  that  determines  a  party's  eligibility  for  a  fee  award.  In  diversity  cases, 
fee  awards  that  are  tied  to  state  based  claims  have  historically  been  and  are  constitutionally  re- 
quired to  be  determined  by  state,  not  federal,  law. 

Fourth,  the  foregoing  discussion  raises  the  additional  question  whether  Section  2  would 
apply  to  diversity  cases  removed  by  a  defendant  from  state  to  federal  court  under  Section  1441 
of  Title  28.  As  drafted,  Section  2  does  not  apply  to  such  cases  because  its  express  terms  include 
only  cases  "commenced"  under  Section  1332.  Removed  diversity  cases  under  Section  1441 
would  be  outside  the  scope  of  Section  2.  There  is  no  apparent  reason  why  the  bill  treats  diver- 
sity cases  removed  from  state  to  federal  court  under  Section  1441  differently  from  diversity 
cases  commenced  originally  in  the  federal  court  under  Section  1332.  Perhaps  the  drafters  of 
Section  2  inadvertently  omitted  removed  cases  from  its  coverage;  such  an  omission  may  easily 
be  corrected  by  express  language.  If.  however.  Section  2  is  intended  to  cover  removed  cases 
and  may  be  so  interpreted  as  currently  drafted,  then  its  impact  on  forum  shopping  is  even  more 
dramatic  than  if  it  applies  only  to  diversity  suits  initially  commenced  in  the  federal  court. 

Fifth.  Section  2  compels  the  federal  coun  to  award  attorney  fees  to  the  prevailing  party 
in  each  diversity  case.    The  nondiscretionary  nature  of  the  authority  is  unusual  under  federal 
statutes.    The  vast  majority  of  federal  fee-shifting  statutes  gives  the  judge  some  measure  of 
discretion  in  allowing  fee  awards.    A  substantial  number  of  fee  provisions  that  this  Committee 
has  processed  are  of  that  nature.    For  example,  through  the  years,  the  Judiciary  Committee  has 
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reported,  with  bipartisan  support,  many  civil  rights  statutes  that  contain  attorney  fee  provisions. 
In  each  instance,  the  statute  gives  the  court  the  discretion,  carefully  circumscribed  to  be  sure, 
to  award  attorney  fees. 

In  addition,  these  and  other  statutes  recognize  that  plaintiffs  bring  civil  actions  generally 
to  vindicate  the  majesty  of  state  or  federal  law  and  to  advance  important  public  policies.  They 
are  wrapped  essentially  in  the  mantle  of  the  public  interest.  Christiansburg  Garment  Co.  v. 
EEOC,  434  U.S.  412  (1978).  Defendants,  on  the  other  hand,  are  not  in  court  in  the  same  pos- 
ture. Thus  this  Committee  and  the  courts  have  recognized  the  very  different  roles  that  plaintiffs 
and  defendants  play  in  our  legal  system,  and  have  accordingly  adjusted  attorney  fee  awards: 
prevailing  plaintiffs  are  generally  treated  more  favorably  than  prevailing  defendants.  Id.  For 
example,  this  Committee  has  long  recognized  that  victorious  antitrust  plaintiffs  should  recover 
their  attorney  fees.  15  U.S.C.  §§  15  and  26  (1994).  In  sharp  contrast,  this  Committee  has  not 
authorized  any  fee  awards  for  prevailing  defendants  in  private  antitrust  cases.  When  small 
businesses,  for  example,  sue  large  corporations  that  seek  to  monopolize  trade  or  commerce  in 
violation  of  the  Sherman  Act,  how  fair  or  equitable  would  it  be  to  make  such  plaintiffs  pay  the 
attorney  fees  of  the  huge  and  prosperous  defendant  should  it  prevail?  Section  2  ignores  this 
fundamental  and  long  recognized  distinction  based  on  the  posture  of  litigants  in  state  and  federal 
court  litigation.  Contrary  to  years  of  federal  practice,  it  treats  plaintiffs  and  defendants  equally 
in  the  award  of  attorney  fees. 

Sixth.  Section  2  is  not  clear  on  its  treatment  of  indigent  parties,  especially  penurious  or 
impecunious  plaintiffs.  Part  of  the  section  could  be  read  as  authorizing  fees  even  if  the  losing 
party  is  unable  to  afford  them.  Another  part  might  allow  the  judge  to  excuse  payment  of  the 
fees  where  the  court  finds  "special  circumstances"  that  would  make  a  fee  award  "unjust  or 
inequitable. "  Section  2  should  be  modified  to  make  clear  that  judges  should  not  award  fees 
against  persons,  individual  or  corporate,  who  cannot  afford  to  pay  them. 

Seventh,  Section  2  seems  more  designed  to  keep  diversity  cases  out  of  the  federal  courts 
than  as  a  neutral  attorney  fee  provision.  If  the  goal  of  the  section  is  to  discourage  the 
commencement  of  suits  based  on  Section  1332,  the  means  chosen  to  advance  that  goal  are 
misplaced.  Using  an  attorney  fee  bill  to  achieve  that  aim  is  ineffective  and  in  any  event  distorts 
attorney  fee  policy.  As  a  member  of  the  Federal  Courts  Study  Committee,  you  may  recall  the 
sections  in  its  report  of  April  2.  1990,  that  were  quite  critical  of  federal  court  diversity  juris- 
diction. The  report  recommended  various  measures  to  reduce  the  number  of  diversity  cases  in 
the  federal  courts.  Implementing  the  English  rule  in  federal  diversity  cases,  however,  was  not 
among  its  many  recommendations  to  curtail  the  diversity  jurisdiction.  If  Section  2  means  to 
restrict  that  jurisdiction,  it  would  be  more  prudent  to  adopt  the  recommendations  of  the  Federal 
Courts  Study  Committee,  and  not  seek  to  do  so  indirectly  by  distorting  longstanding  federal 
attorney  fee  policy.  In  1990,  your  Subcommittee  sought  to  contract  the  diversity  jurisdiction 
directly  by  processing  legislation  that  restricted  the  use  of  supplemental  jurisdiction  in  diversity 
suits.    See  28  U.S.C.  §  1367(b)  (1994). 
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In  conclusion.  Section  2  is,  in  my  judgment,  unconstitutional.  Since  it  ties  awards  of 
attorney  fees  to  the  merits  of  the  plaintiffs  claims  (and  perhaps  the  claims  or  counterclaims  of 
other  parties),  the  section  infringes  the  concept  of  federalism  and  the  role  of  state  law  in  federal 
diversity  litigation  that  are  embodied  in  the  Rules  of  Decision  Act,  28  U.S.C.  §  1652  (1994), 
and  the  Erie  case  and  its  progeny.  Even  if  constitutionally  valid.  Section  2  has  numerous  flaws 
that  should  be  corrected  before  it  becomes  public  law.  In  its  current  state,  the  section  is 
inconsistent  with  longstanding  federal  attorney  fee  policy  and  practice,  and  should  be  abandoned 
or  significantly  revised  to  reflect  more  accurately  the  principles  that  undergird  existing  attorney 
fee  statutes,  many  of  which  are  the  legislative  product  of  the  Judiciary  Committee. 

Thank  you,  Mr.  Chairman. 


Faithfully, 

Arthur  D.Wolf  ^d^ 


Professor  of  Law 


ADW:app 
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Appendix  4. — Statement  of  Stuart  Z.  Grossman,  Chair,  Civil 
Justice  Committee,  American  Board  of  Trial  Advocates 


It  is  something  astonishing  what  authority  is  accorded  to  the  intervention 
of  a  coun  of  justice  by  the  general  opinion  of  mankind.  That  power  is  so  great 
that  it  clings  even  to  judicial  formalities  when  the  substance  is  no  longer  there: 
it  gives  body  to  a  shadow. 

Alexis  de  Tocqueville 
Democracy  in  America 


introduction 

On  January  4.  1995.  Members  of  the  House  of  Representatives  introduced  HR  10.  a  bill 
to  reform  the  federal  civil  justice  system  and  product  liability  law.  That  bill,  titled  the 
"Common  Sense  Legal  Reforms  Act  of  1995",  contains  some  of  the  most  sweeping  and  drastic 
changes  ever  introduced  into  Congress  to  abridge  the  rights  of  the  Seventh  Amendment,  alter 
the  federal  civil  justice  system  and  violate  the  separate  sphere  of  sovereignty  reserved  to  the 
States. 

It  is  the  position  of  the  American  Board  of  Trial  Advocates  that  the  provisions  of  this  bill 
are  short-sighted  and  ill-advised,  at  best,  and  should  not  be  passed. 

The  American  Board  of  Trial  Advocates  is  a  national  organization  whose  members 
include  4.200  trial  lawyers  consisting  of  approximately  50%  defense  lawyers  and  50%  plaintiffs 
lawyers.  Tlie  primary  purpose  of  the  American  Board  of  Trial  Advocates  is  the  preservation 
of  the  Seventh  Amendment  right  to  a  civil  trial  by  jury.  The  organization  is  dedicated  to 
promoting  the  fair  and  efficient  administration  of  justice  for  the  benefit  of  individual  litigants  and 
the  general  public. 

This  Position  paper  will  address  the  first  five  sections  of  Title  I  of  the  "Common  Sense 
Legal  Reforms  Act  of  1995". 
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I.  SECTION  101.    AWARD  OF  ATTORNEY'S  FEE  TO  PREVAIUNG  PARTY 

IN  FEDERAL  CIVIL  DIVERSITY  UTIGATION 

A.  BACKGROUND 

Section  101  would  amend  Title  28  of  the  United  States  Code  to  add  a  provision  requiring 
that  a  United  States  District  Court  award  a  reasonable  attorney's  fee  to  a  prevailing  party  in  a 
diversity  action.  It  caps  the  amount  which  can  be  awarded  to  the  prevailing  party  at  either  the 
cost  incurred  by  the  non-prevailing  party  for  attorneys'  fees  or,  for  a  contingency  fee 
arrangement,  at  a  "reasonable  cost."  It  gives  the  court  discretion  to  refuse  to  award  a  fee  or  to 
reduce  the  amount  of  a  fee  awarded  on  a  finding  of  "special  circumstances  that  make  an  award 
of  an  attorney's  fee  .  .  .  unjust." 

B.  COMPARISON  WITH  TRUE  "ENGUSH  RULE" 

One  of  the  most  compelling  findings  regarding  this  proposed  legislation  is  the  dissimilar 
impact  it  will  have  in  the  United  States  in  comparison  to  England  where  the  loser  pays  rule,  as 
we  iaiow  it.  originated.  In  England,  the  Legal  Aid  Society  pays  attorneys'  fees  for  all  of  its 
citizens  whose  yeariy  income  is  $45,000  or  less.  In  the  United  States,  the  number  of  persons 
who  would  qualify  for  such  attorney's  fee  assistance  would  be  approximately  72.8  %  of  the 
population  (based  on  figures  for  household  income  of  up  to  $50,000).  In  addition.  English 
citizens  who  do  not  qualify  for  Legal  Aid  Society  assistance  can  qualify  for  other  legal  aid  in 
appropriate  circumstances.  Thus,  in  England,  in  most  instances,  the  effect  of  the  rule  is  not  to 
factor  into  an  individual's  decision  of  whether  to  bring  suit  the  additional  risk  of  paying  an 
opponent's  attorney's  fee. 
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C.  THE  RULE  SWEEPS  FAR  BEYOND  ITS  INTENDED  SCOPE 

The  proponents  of  this  legislation  suggest  that  one  purpose  of  the  rule  is  to  eradicate 
frivolous  litigation.  However,  not  only  is  that  purpose  served  by  the  current  language  of  Rule 
II  of  the  Rules  of  Civil  Procedure',  but  by  subjecting  all  claims  to  this  rule,  the  crucial 
distinction  between  a  frivolous  claim  and  a  reasonable,  but  unsuccessful,  claim  is  lost.  The 
deterrence  of  claims  which  have  no  basis  in  fact  or  law  is  a  valid  goal.  However,  as  one 
opponent  to  this  rule  has  said,  "This  country  should  never  find  itself  in  the  position  of  suggesting 
that  the  courts  are  only  open  for  disputes  where  the  result  is  certain.  It  is  just  in  those  situations 
where  either  the  facts  and/or  the  law  present  close  questions  that  the  courts  provide  an 
extraordinary  service  to  our  citizens  for  resolving  their  disputes."'   (Emphasis  added). 

D.  THE  RULE  WILL  DESTROY  FEDERAL  DIVERSITY  JURISDICTION 

Article  HI  of  the  United  States  Constitution  guarantees  diversity  jurisdiction: 

The  judicial  Power  of  the  United  States,  shall  be  vested  in  one  supreme  Court, 
and  in  such  inferior  Courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish.  .  .  .  The  judicial  Power  shall  extend  to  all  Cases  .  .  .  between  Citizens 
of  different  states:  .  .  . 

U.S.  Const.  An.  in.^   In  espousing  on  the  right  of  access,  the  United  States  Supreme  Court 

stated  that  the  Fourteenth  Amendment,  like  the  Fifth  Amendment. 

in  declaring  that  no  State  "shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  undoubtedly  intended  not  only  that  there  should  be 
no  arbitrary  deprivation  of  life  or  liberty,  or  arbitration  spoliation  of  property,  but 
that  equal  protection  and  security  should  be  given  to  all  under  like  circumstances 
in  the  enjoyment  of  their  personal  and  civil  rights;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness  and  acquire  and  enjoy  property;  that 
they  should  have  like  access  to  the  courts  of  the  country  for  the  protection  of  their 
persons  and  property,  the  prevention  and  redress  of  wrongs,  and  the  enforcement 
of  contracts:  that  no  greater  burdens  should  be  laid  upon  others  in  the  same 
calling  and  condition  .... 
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Barbier  v.  Connolly.  1 13  U.S.  27,  29  (1885)(emphasis  added).  Alexis  de  Tocqueville  explained 
that  "[w]hen  two  individuals  belonging  to  different  states  go  to  law.  one  could  not  without 
inconvenience  have  the  matter  judged  by  the  other  party's  state.  It  is  safer  to  choose  a  tribunal 
not  suspect  of  partiality  to  either  pany,  and  the  natural  tribunal  to  select  is  that  of  the  Union."* 
The  effect  and  design  of  this  loser  pays  provision  is  to  destroy  this  constitutionally- 
guaranteed  diversity  jurisdiction.  By  imposing  what  may  be  a  substantial  cost  for  an 
unsuccessful  claim,  this  provision  virtually  forces  a  litigant  to  elect  to  take  his  or  her  matter  to 
a  state  court. 

E.         THIS    PROVISION   WILL    UNDERMINE   ACCESS    TO   THE    FEDERAL 
COURTS  BY  EVISCERATING  THE  CONTINGENT  FEE  ARRANGEMENT 

This  provision  undermines  access  to  the  federal  courts  by  the  middle  class  and  the  poor. 
All  of  the  advantages  provided  by  the  time-honored  availability  of  lawyers  who  will  take  matters 
on  a  contingent  fee  basis  are  jettisoned  by  the  fact  that  the  client  who  can  only  afford  to  hire  a 
lawyer  on  a  contingent  fee  basis,  if  he  or  she  were  to  lose,  would  be  responsible  for  the  fees  of 
the  opponent.  Even  for  those  who  would  be  able  to  proceed  on  a  non-contingent  fee  basis,  the 
fact  that  the  individual  or  small  company  might  be  liable  not  just  for  their  lawyer's  fee,  but  for 
double  those  fees,  means  that  the  access  to  the  courthouse  would  be  reduced. 

Further,  it  is  likely  that  defendants  with  moFe  flnancial  assets  available  to  pay  attorneys' 
fees  (such  as  defendants  covered  by  liability  insurance),  will  invariably  not  settle  a  case  where 
the  facts  or  law  are  questionable  because  increasing  the  defendant's  legal  expenses  through  trial 
and  appeal  to  the  court  of  last  resort  will  impose  an  ever-increasing  burden  of  loss  upon  a 
plaintiff  who  is  less  financially  able  to  pay  a  defendant's  legal  fees.  Thus,  the  settlement  of 
actions  will  be  discouraged. 
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F.  THE  RULE  WOULD  FALL  HARSHLY  ON  THOSE  WHO  UTIGATE  TO 
VINDICATE  PUBUC  RIGHTS  AND  ESTABUSH  PRINCIPLES 

The  proposed  rule  would  fall  harshly  upon  those  who  bring  or  defend  litigation  to 

vindicate  rights  and  establish  important  principles.     Entities  who  bring  such  litigation  have 

difficulty  obtaining  lawyers  and  finding  the  necessary  funding  for  legal  services.   If,  in  pressing 

such  litigation  in  the  future  they  were  forced  to  face  the  penalty  of  this  loser  pays  rule,  much, 

if  not  all,  of  this  important  law-shaping  litigation  would  not  be  brought  in  the  federal  courts. 

For  those  defending  cases  in  federal  court,  such  as  individuals  or  owners  of  small  businesses, 

the  cost  of  defense  could  be  devastating.    Defendants  who  wish  to  defend  on  principle  or  to 

vindicate  public  policy  would  also  be  financially  precluded  by  this  rule. 

G.  THE  PROVISION  LEAVES  TOO  MUCH  OPEN  FOR  INTERPRETATION 
Most  notably,  the  proposed  legislation  mandates  that  a  court  award  attorneys'  fees  to  the 

prevailing  party,  yet  gives  the  court  discretion  to  refuse  to  award  a  fee  or  to  reduce  the  amount 
of  a  fee  awarded  on  a  finding  of  "special  circumstances  that  make  an  award  of  an  attorney  s  fee 
.  .  .  unjust."  The  provision  does  not  begin  to  define  what  may  constitute  "special 
circumstances"  or  to  what  extent  the  imposition  of  attorneys'  fees  on  the  losing  party  may  be 
"unjust".  This  leaves  the  statute  wide  open  for  differing  interpretations  of  what  may  constitute 
"special  circumstances"  or  an  "unjust"  imposition  of  fees  and  leaves  the  statute  open  for  a 
disparate  treatment  of  certain  classes  of  parties  or  subject  matter. 

Further,  the  statute  does  not  define  a  "prevailing  party".  In  cases  where  there  is  more 
than  one  party  on  one  or  both  sides  of  an  action,  a  party  who  prevails  against  one  defendant  yet 
does  not  prevail  against  another,  may  be  subject  to  having  a  successful  award  reduced  as  a 
penalty  for  not  knowing  the  identity  of  the  responsible  party  was  prior  to  the  initiation  of  the 
litigation. 
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Further,  due  to  the  vagueness  of  the  proposed  legislation,  it  is  not  clear  who  a  "prevailing 
party"  is  if  a  case  settles.  A  party  who  is  faced  with  having  to  pay  the  opponent's  attorneys' 
fees  will  be  discouraged  from  settling  his  or  her  case. 

H.         CONCLUSION 

In  sum,  the  purpose  of  this  proposed  legislation  -<  the  deterrence  of  frivolous  litigation  - 
-  is  served  by  the  current  language  of  Rule  1 1  of  the  Federal  Rules  of  Civil  Procedure.  What 
additional  "frivolous"  litigation  the  proposed  rule  would  serve  to  deter  is  greatly  outweighed  by 
the  effect  which  the  proposed  rule  would  have  on  destroying  diversity  jurisdiction,  closing  access 
to  the  federal  courts  for  all  cases  except  those  where  the  result  is  certain,  undermining  access 
to  the  federal  courts  by  eviscerating  the  contingent  fee  arrangement,  and  undermining  access  to 
the  federal  courts  by  the  poor,  middle  class  and  especially  those  who  bring  litigation  to  vindicate 
rights  and  establish  important  principles.  Finally,  the  most  meritorious  cases  filed  in  federal 
court  under  the  loser  pay  rule  could  potentially  expose  defendants  to  devastating  losses  which 
they  should  not  be  required  to  bear.   The  proposed  rule  should  not  be  passed. 
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n.  RULES  CHANGES;  SECTIONS  102  AND  104:  "HONESTY  IN  EVIDENCE" 
AND  "ATTORNEY  ACCOUNTABIUTY" 

A.  PASSAGE  OF  SECTIONS  102  AND  104  OF  H.R.  10  WOULD  CIRCUMVENT 
THE  RULES  ENABLING  ACT  (28  U.S.C.  §§  2072-2074) 

The  procedure  for  the  promulgation  of  rules  that  govern  practice  and  procedure  in  federal 

courts  is  set  forth  in  Section  2072  to  2074  of  Title  28  of  the  United  States  Code.   Section  2072 

provides: 

(a)  The  Supreme  Court  shall  have  the  power  to  prescribe  general  rules 
of  practice  and  procedure  and  rules  of  evidence  for  cases  in  the  United  Stales 
district  courts  (including  proceedings  before  magistrates  thereof)  and  courts  of 
appeals. 

28  U.S.C.  A.  §  2072  (1988)(emphasis  added).  The  method  for  prescribing  rules  of  evidence  and 

procedure  is  set  fonh  in  Section  2073  which  authorizes  the  Judicial  Conference  to  prescribe  and 

publish  such  procedures.  28  U.S.C.  A.  §  2073  (1988).  The  final  step  in  the  rule-making  process 

is  the  submission  of  a  rule  of  evidence  or  procedure  to  Congress  for  consideration  and  approval. 

28  U.S.C.A.  §  2074  (1988). 

This  time-proven  process  proceeds  from  separation  of  power  concerns  and  is  driven  by 
the  practical  recognition  that,  among  other  things: 

■*  Rules  of  evidence  and  procedure  are  inherently  matters  of  intimate  concern  to  the 

judiciary,  which  must  apply  them  on  a  daily  basis; 

*  Each  rule  forms  just  one  part  of  a  complicated,  interlocking  whole,  rendering  due 
deliberation  and  public  comment  essential  -  else  the  impact  of  any  rule  may  be 
quite  different  in  quality  or  force  than  that  which  was  intended;  and 

*  The  Judicial  Conference  is  in  a  unique  position  to  draft  rules  with  care  in  a 
setting  isolated  from  pressures  that  may  interfere  with  painstaking  consideration 
and  due  deliberation. 
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Sections  102  and  104  of  H.R.  10  ares  not  an  outgrowth  of  a  rule  proposed  pursuant  to 
the  Rules  Enabling  Act.  Instead,  the  introduction  of  these  Sections  in  the  manner  in  which  they 
have  been  proposed  constitutes  a  drastic  departure  from  the  statutorily-authorized  procedure  for 
the  amendment  and  promulgation  of  the  Rules  of  Evidence. 

B.         PROPOSED  CHANGES  TO  RULE  702 
1 .  INTRODUCTION 

Rule  702  of  the  Federal  Rules  of  Evidence  currently  states: 

If  scientific,  technical,  or  other  specialized  knowledge  will  assist  the  trier 
of  fact  to  understand  the  evidence  or  to  determine  a  fact  in  issue,  a  witness 
qualified  as  an  expert  by  knowledge,  skill,  experience,  training,  or  education, 
may  testify  thereto  in  the  form  of  an  opinion  or  otherwise. 

Section  102  of  HR  10  would  amend  Rule  702  to  read  as  follows: 

(a)  In  general,  if  scientific,  technical,  or  other  specialized  knowledge  will 
assist  the  trier  of  fact  to  understand  the  evidence  or  to  determine  a  fact  in  issue, 
a  witness  qualified  as  an  expert  by  knowledge,  skill,  experience,  training,  or 
education,  may  testify  thereto  in  the  form  of  an  opinion  or  otherwise. 

(b)  Adequate  basis  for  opinion.  Testimony  in  the  form  of  an  opinion 
by  a  witness  that  is  based  on  scientific  knowledge  shall  be  inadmissible  in 
evidence  unless  the  court  determines  that  such  opinion  is 

(JQ        based  on  scientifically  valid  reasoning:  and 

(2)        sufficiently  reliable  so  that  the  probative  value  of  such  evidence 
outweighs  the  dangers  specified  in  Rule  403. 

(c)  Disqualification.  Testimony  by  a  witness  who  is  qualified  as 
described  in  subsection  (a)  is  inadmissible  in  evidence  if  such  witness  is  entitled 
to  receive  any  compensation  contingent  on  the  legal  disposition  of  any  claim  with 
respect  to  which  such  testimony  is  offered." 
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2.         fflSTORY  OF  RULE  702 

With  the  introduction  of  Section  102  of  H.R.  10,  the  House  seeks  to  summarily  reverse 
over  twenty-one  years  of  judicial  practice  and  thirteen  years  of  work  in  devising,  drafting, 
studying,  and  promulgating  the  Federal  Rules  of  Evidence. 

Section  702  was  passed  by  Congress  as  part  of  H.R.  5463  in  1974  after  "almost  thirteen 
years  of  study  by  distinguished  judges.  Members  of  Congress,  lawyers  and  others  interested  in 
and  affected  by  the  administration  of  justice  in  the  Federal  courts."  S.  Rep.  No.  1277.  93rd 
Cong..  (1974).  H.R.  5463  began  in  1961  when  the  Judicial  Conference  of  the  United  States 
authorized  then  Chief  Justice  Earl  Warren  "to  appoint  an  advisory  committee  to  study  the 
advisability  and  feasibility  of  uniform  rules  of  evidence  for  use  in  the  Federal  courts."    Id 

After  drafting  and  circulating  its  preliminary  report  for  a  year  for  consideration  and 
suggestions  by  the  bench  and  bar,  the  Judicial  Conference  approved  the  report  "and 
recommended  the  appointment  of  an  Advisory  Committee  on  Rules  of  Evidence  to  prepare 
uniform  rules  of  evidence  for  adoption  and  promulgation  by  the  Supreme  Court  of  the  United 
States."   Id 

After  four  years  of  drafting  by  a  distinguished  Advisory  Committee  composed  of  judges, 
lawyers  and  teachers,  the  Judicial  Conference  circulated  the  preliminary  draft  of  proposed  rules 
of  evidence.  Id  The  Judicial  Conference  reviewed  the  many  suggestions,  comments,  and 
proposals,  and  approved  a  revised  draft  in  October  of  1970  which  was  then  submitted  to  the 
Supreme  Court  for  approval.    Id^ 

The  Supreme  Court  returned  the  draft  to  the  Conference  for  ftirther  publication, 
circulation,  and  comment.  Id  After  further  circulation,  the  Advisory  Committee  of  the  Judicial 
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Conference  and  the  Standing  Committee  on  Rules  of  Practice  and  Procedure  forwarded  a  flnal 
draft  to  the  Supreme  Court  in  October  of  1971.    Id. 

The  Supreme  Court  promulgated  the  Federal  Rules  of  Evidence  on  November  20.  1972, 
pursuant  to  various  enabling  acts.  Id,  In  February  of  1973,  Chief  Justice  Warren  Burger 
forwarded  the  proposed  rules  to  Congress.    Id. 

Shortly  after  receipt  of  the  proposed  rules,  the  Subcommittee  on  Criminal  Justice  held 

hearings  and  took  testimony  "on  the  desirability  of  a  uniform  code  of  evidence  and  the  merits 

of  each  individual  rule."  Id  After  holding  six  days  of  hearings,  hearing  twenty-eight  witnesses. 

receiving  numerous  written  communications,  and  developing  a  hearing  record  of  approximately 

600  pages,  the  Subcommittee  began  its  markup  sessions  and  developed  a  revised  Committee 

Print.    Id,    The  Print  was  approved  by  the  Subcommittee  and  reported  to  the  full  Judiciary 

Committee  for  its  consideration  in  October  of  1973.    Id    The  full  committee  debated  H.R. 

5463.  amended  it,  and  ordered  it  favorably  reported.    Id,     The  bill  was  approved  by  the  full 

committee  and  subsequently  passed  by  the  House  on  February  6,  1974. 

3.  DISTINCTION  BETWEEN   "VALIDITY"   AND   "REUABIUTY  OF 

SCIENTinC  EVIDENCE 

Section  102  would  add  a  new  subdivision  (b)  to  Rule  702  of  the  Federal  Rules  of 
Evidence  with  the  avowed  intention  of  codifying  the  Supreme  Court's  decision  in  Dauben  v. 
Merrell  Dow  Pliarmaceuticals ,  Inc. ,  1 13  S.Ct.  2786  (1993).  In  reality,  however,  this  proposed 
rule  neither  codifies  Dauben  accurately  nor  confmes  itself  to  codification. 

First,  the  proposed  Rule  702(b)  distinguishes  between  "validity"  and  "reliability"  of 
scientific  evidence  --  a  distinction  expressly  disavowed  by  the  Supreme  Court  in  Dauben  --  and 
fails  to  define  either  term.   In  Dauben,  the  Court  stated: 
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We  note  that  scientists  typically  distinguish  between  "validity"  (does  the  principle 
support  what  it  purports  to  show?)  and  "reliability"  (does  application  of  the 
principle  produce  consistent  results?).  .  .  .  Although  "the  difference  between 
accuracy,  validity,  and  reliability  may  be  such  that  each  is  distinct  from  the  other 
by  no  more  than  a  hen's  kick,"  .  .  .  our  reference  here  is  to  evidentiary  reliability 
--  that  is,  trustworthiness.  Cf.,  e.g..  Advisory  Committee's  Notes  on  Fed.  Rule 
Evid.  602  ("'[T]he  rule  requiring  that  a  witness  who  testifies  to  a  fact  which  can 
be  perceived  by  the  senses  must  have  had  an  opportunity  to  observe,  and  must 
have  actually  observed  the  fact'  is  a  'most  pervasive  manifestation'  of  the 
common  law  insistence  upon  'the  most  reliable  sources  of  information. ' "  (citation 
omitted));  Advisory  Committee's  Notes  on  Art.  vm  of  the  Rules  of  Evidence) 
....  In  a  case  involving  scientific  evidence,  evidenriarv  reliability  will  be  based 
upon  scientific  validity.^   (Emphasis  added). 

Second,  the  proposal  reverses  the  Rule  403  balance  which  Daubert  expressly  applies  to 
Rule  702  testimony.  Daubert  at  2794.  Rule  403  permits  the  exclusion  of  relevant  evidence  "if 
its  probative  value  is  substantially  outweighed  by  the  danger  of  unfair  prejudice,  confusion  of 
the  issues,  or  misleading  the  jury".  (Emphasis  added).  Proposed  Rule  702(b),  in  contrast, 
requires  that  the  proffered  opinion  be  "sufficiently  reliable  so  that  the  probative  value  of  such 
evidence  outweighs  the  dangers  specified  in  Rule  403."   (Emphasis  added). 

Third,  proposed  Rule  702(b)  is  expressly  limited  in  scope  to  scientific  evidence,  while 
existing  Rule  702(b)  also  applies  to  "technical,  or  other  specialized  knowledge."  This  scope 
limitation  has  two  important  implications:  (a)  by  operation  of  traditional  rules  of  statutory 
interpretation,  it  reflects  a  conscious  decision  to  bar  extension  of  Daubert  to  other  types  of 
expert  opinion  testimony  --  something  Daubert  expressly  does  not  do;  and  (b)  the  result  is  that 
the  reverse  Rule  403  balancing  test  applies  only  to  scientific  opinion  and  not  to  other  expert 
opinion  testimony  (which  remains  subject  to  the  existing  Rule  403  test).  Among  the  problems 
this  generates:  opinion  testimony  is  often  not  easily  categorized  as  purely  "scientific"  (as 
opposed  to  being  at  least  partially  "technical"  or  "other"  in  character).  Nor  is  there  any 
apparent  reason  to  apply  different  Rule  403  balancing  tests  to  different  types  of  opinions. 
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In  sum.  if  Congress  believes  that  codification  of  Daubert  warrants  further  study  and 

analysis,  it  should  expressly  commend  the  issue  to  the  Judicial  Conference  for  prompt  attention. 

4.  THE  PROPOSED  REVISIONS  TO  RULE  702  WOULD  BE  AT  ODDS 

WITH  THE  "LIBERAL  THRUST"  OF  THE  FEDERAL  RULES 

In  Daubert  v.  Merrell  Dow  Pharmaceuticals,  Inc.,  113  S.Ct.  2786,  2794  (1993),  the 
Supreme  Court  rejected  the  application  of  the  "general  acceptance"  test  proposed  in  H.R.  10.* 
The  Court  specifically  stated  that  "a  rigid  'general  acceptance'  requirement  would  be  at  odds 
with  the  liberal  thrust'  of  the  Federal  Rules  and  their  'general  approach  of  rela.xing  the 
traditional  barriers  to  'opinion'  testimony.'"  See  also.  Beech  Aircraft  Corporaiiun  v.  Raines . 
109  S.Ct.  439,  450  (1988). 

The  Court  reasoned  that  the  Rules  themselves  place  limits  "on  the  admissibility  of 
purportedly  scientific  evidence"  and  that  the  Rules  require  the  trial  judge  to  "ensure  that  any  and 
all  scientific  testimony  or  evidence  is  not  only  relevant,  but  reliable. '  Daubert  at  2795. 
Further,  the  Court  stated  that  "[t]he  Rules  were  designed  to  depend  primarily  upon  lawyer- 
adversaries  and  sensible  triers  of  fact  to  evaluate  conflicts.'"  Daubert  at  2794  (quoting 
Weinstein,  Rule  702  of  the  Federal  Rules  of  Evidence  is  Sound;  It  Should  Not  Be  Amended.  138 
F.R.D.  631.  (1991)). 

C.         BAR  ON  CONTINGENCY  FEE  FOR  EXPERT  WITNESSES 

Section  102  of  H.R.  10  would  also  add  a  new  evidence  Rule  702(c)  barring  testimony 
from  expert  witnesses  entitled  to  receive  any  compensation  contingent  on  the  outcome  of  any 
claim  with  respect  to  which  their  testimony  is  offered.  Contingent  fee  expert  testimony  is, 
however,  already  barred  by  DR  7-  109(c)  of  the  ABA  Model  Code  of  Professional  Responsibility 
and.  in  most  jurisdictions  (where  the  practice  is  prohibited  by  law),  by  Rule  3.4(b)  of  the  ABA 


12 


261 

Model  Rules  of  Professional  Conduct.  In  those  few  courts  in  which  this  practice  is  permitted, 
it  can  be  -  and  doubtless  is  —  the  subject  of  cross-examination.^  There  is  no  warrant  for 
Congressional  usurpation  of  the  judicial  rulemaking  prerogative,  particularly  in  the  absence  of 
any  urgent  need  or  pressing  problem  iit  this  area. 

Moreover,  purely  as  a  drafting  matter,  it  is  unclear  how  this  proposed  provision  is  to  be 
reconciled  --  particularly  in  pro  bono  cases  ~  with  more  than  2,000  existing  fee-shifting  statutes, 
many  of  which  provide  for  expert  witness  fees.  The  Judicial  Conference  is.  among  other  things, 
currently  considering  the  entire  issue  df  which  ethical  rules  should  govern  in  the  federal  district 
courts  --  a  study  that  directly  raises  the  contingent-fee  testimony  issue.  The  Judicial  Conference 
should  consider  the  issue  in  the  first  instance  as  a  matter  of  both  legal  ethics  and  of  evidence. 

D.         SECTION  104.    ATTORNEY  ACCOUNTABIUTY 
1 .  RULE  1 1  AMENDMENT 

In  1983,  Rule  1 1  was  amended  to  require  the  imposition  of  sanctions  for  the  filing  of  any 
litigation  paper  that  was  not  well-founded  in  fact  or  law.  Mandatory  sanctions  failed  because 
courts  became  bogged  down  with  their  processing  and  administration.  More  than  7,000 
sanctions  decisions  were  reported  under  the  1983  version  of  Rule  11.  Federal  Judicial  Center 
empirical  studies  demonstrated  that  this  only  represented  a  small  portion  of  the  mandatory 
sanctions. 

The  problems  with  the  1983  version  of  Rule  11  were  many.  First,  judges  lacked 
discretion  to  decide  which  violations  were  serious  and  in  need  of  discipline,  and  which  were 
marginal  or  trivial.  Consequently,  judicial  resources  were  wasted  when  federal  judges  were 
required  to  engage  in  extended  analysis  to  decide  inconsequential  issues. 
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Second,  mandatory  sanctions  clogged  the  courts  in  other  ways:  they  interfered  with 
settlement  because  parties  could  not  withdraw  pending  sanctions  motions.  Even  if  a  case  was 
near  conclusion,  the  trial  judge,  once  a  sanction  issue  surfaced,  was  required  to  resolve  that 
issue.    This  was  a  further  waste  of  precious  judicial  resources. 

Finally,  the  failure  of  mandatory  sanctions  was  most  embarrassingly  illustrated  in  those 
cases  in  which  the  district  penalized  lawyers  for  asserting  purportedly  frivolous  positions  --  only 
to  be  reversed  on  appeal  and  have  those  positions  vindicated  on  the  merits. 

Section  104(b)  of  the  H.R.  10  would  reverse  the  1994  amendment  to  Rule  11.  It  would 
eliminate  discretion  and  would  stimulate  even  more  activity  than  under  the  1983  version.  This 
restoration  of  the  status  quo  ante  would  ignore  all  experience  under  the  1983  version  of  Rule  1 1 , 
exacerbates  it  worst  features,  and  resuscitate  and  accelerate  the  enormous  amount  of  judicial  time 
and  attention  devoted  to  nonsubstantive  motion  practice.    It  should  not  be  enacted  into  law. 

The  Rules  Enabling  Act  demonstrated  the  wisdom  of  committing  the  rules  of  evidence 
and  procedure  to  the  rulemaking  process.  The  flaws  of  the  proposed  rules  in  H.R.  give  silent 
testimony  to  the  soundness  of  that  process.  Both  the  "Honesty  in  Evidence"  and  the  Rule  1 1 
changes  should  be  referred  to  that  process.  However,  if  Congress  chooses  to  circumvent  its 
established  practice  in  those  two  areas,  for  the  aforementioned  reasons,  neither  provision  should 
be  enacted. 

2.  "SENSE  OF  CONGRESS"  RESOLUTION 

Section  104  of  H.R.  10  is  a  "sense  of  Congress"  resolution  that  each  state  should  pass 
a  law  requiring  all  attorneys  hired  on  a  contingent  fee  basis  to  disclose  in  writing  both  their 
actual  services  and  the  precise  number  of  hours  spent  performing  such  services. 
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Although  it  is  not  drafted  as  a  pre-emption  of  State  law.  it  is  "Big  Brother"  legislation 
worthy  of  an  overly-intrusive  Congress  in  local  matters  which  should  be  left  to  the  States  to 
regulate.  Section  104  is  an  unwarranted  interference  with  the  contractual  rights  and 
responsibilities  of  clients  and  their  lawyers. 

Further,  it  is  ironic  and  unfair  to  the  men  and  women  of  middle  class  America  that  this 
provision  is  being  considered  at  a  time  when  corporate  America  is  weaning  its  lawyers  away 
from  an  hourly-basis  system  to  a  result-oriented  system  where  hours  and  services  performed  give 
way  to  bottom-line  considerations.  More  and  more  corporate  clients  look  not  to  hours  but  only 
to  results.  It  would  be  paradoxical  that  as  corporate  America  moves  away  from  hours,  injured 
America  moves  toward  hourly  fees  which  have  proved  to  be  a  less  than  satisfactory  system  for 
establishing  the  proper  fee  for  legal  services  performed. 

Finally,  all  states  already  regulate  all  lawyers'  fees,  including  contingent  fees,  to  the 
extent  they  deem  them  appropriate  and  necessary.  These  regulations  are  the  result  of  years  of 
study  and  change  and  should  not  be  altered  by  a  "sense  of  Congress." 
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in.        SECTION  103.    PRODUCT  UABIUTY  REFORM 

A.  THE  ARGUMENTS  REUED  UPON  BY  THE  PROPONENTS  OF  SECTION 
103  OF  H.R.  10  TO  JUSTIFY  THE  ADOPTION  OF  THIS  DRASTIC  AND 
FAR-REACHING  BILL  ARE  UNTRUE  AND  UNSUPPORTED  BY  THE 
EVIDENCE 

In  pushing  for  the  adoption  of  Section  103  of  H.R.  10,  the  proponents  have  relied  upon 

a  number  of  arguments.'    These  arguments,  however,  are  untrue  and  unsupported  by  the 

evidence.    Accordingly,  there  is  no  proper  basis  or  necessity  for  the  adoption  of  Section  103. 

As  the  Chairman  of  the  Senate  Committee  on  Commerce,  Science,  and  Transportation  stated 

with  respect  to  H.R.  lO's  predecessor,  S.687: 

Enactment  of  S.687  would  amount  to  legislation  which  dramatically  revises  our 
current  legal  system  without  any  serious  factual  predicate  for  such  a  change." 

1.         THERE  HAS  NOT  BEEN  AN  "EXPLOSION"  OF  PRODUCT 
UABIUTY  LITIGATION  IN  THIS  COUNTRY 

One  allegation  the  proponents  of  Section  103  rely  upon  in  urging  its  passage  is  the  myth 
that  there  has  been  an  "explosion"  of  product  liability  litigation  in  this  country.  This  is  simply 
not  true. 

The  number  of  product  liability  cases  filed  in  this  country  is  low,  both  at  the  state  and 

federal  levels.    As  the  Conference  of  Chief  Justices  has  properly  recognized: 

In  1991,  roughly  10%  of  the  7  million  civil  filings  in  State  general  jurisdiction 
courts  were  tort  cases  (700,000).  .  .  .  Only  about  4%  of  the  new  tort  filings  in 
State  general  jurisdiction  courts  were  product  liability  cases  (only  about 
28,000  cases  in  1991).  .  .  .  Product  liability  cases  decided  at  trial  comprise 
less  than  3%  of  all  torts  reaching  trial.  Between  1986  and  1992,  new  non-auto 
tort  filings  (e.g.  product  liability,  medical  malpractice,  defamation)  remained 
relatively  constant,  falling  and  rising  only  moderately  over  that  period,  and 
ending  in  1992  at  a  level  just  slightly  above  the  1986  level  .  .  .'°  (Emphasis 
added) . 
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Moreover,  product  liability  cases  (excluding  asbestos  cases)  filed  in  the  federal  courts 
between  1985  and  1991  actually  declined  by  approximately  almost  36  percent  (from  8,268  cases 
in  1985  to  5,263  cases  in  1991)." 

As  Professor  Marc  Galanter,  the  Director  of  the  University  of  Wisconsin  Law  School's 

Institute  For  Legal  Studies,  has  accurately  reported: 

The  decrease  in  product  liability  filings  was  even  more  dramatic  for  the 
largest  corporations.  A  study  of  the  litigation  of  the  nation's  one  thousand 
largest  corporations,  presently  being  conducted  by  the  Business  Disputing  Group 
at  the  University  of  Wisconsin  in  conjunction  with  the  Rand  Corporations 
Institute  for  Civil  Justice,  found  that  the  number  of  non-asbestos  product  liability 
cases  involving  these  corporations  fell  front  4.014  in  1985  to  1,437  in  1990  --  a 
decrease  of  64  % . ' '   (Emphasis  added) . 

The  only  true  "litigation  explosion"  has  not  been  an  explosion  of  product  liability  cases. 

but  rather  an  "explosion"  in  the  number  of  lawsuits  between  corporations.   As  noted  by  Milo 

Geyelin  in  The  Wall  Street  Journal": 

Business  may  be  their  own  worst  enemies  when  it  comes  to  the  so-called  litigation 
explosion. 

Preliminary  date  in  the  first-ever  study  of  litigation  patterns  of  Fortune  1000 
companies  show  that  businesses'  contract  disputes  with  each  other  constitute 
the  largest  single  category  of  lawsuits  filed  in  federal  court.  Trailing  behind 
are  personal-injury  suits  and  product-liability  cases  brought  by  individuals. 

This  result  -  while  limited  to  federal  courts  -  seems  to  challenge  companies' 
frequent  claims  that  personal-injury  plaintiffs'  lawyers  are  the  main  engines  of 
litigation  in  America.  And  it  may  force  some  companies  to  review  their  own 
penchant  for  using  the  courts  to  resolve  commercial  disputes.  (Emphasis  added). 

As  stated  by  Columnist  Colman  McCarthy,  in  The  Washington  Post'*: 

On  the  issue  of  "clogging  the  courts"  ....  The  Administrative  Office  of  the 
U.S.  Courts  found  that  between  March  1990  and  March  1992,  product  liability 
cases  declined  from  18,639  to  10.919.  A  1988  University  of  Wisconsin  law 
review  article  stated  that  from  1971  to  1986,  cases  of  corporations  suing  other 
corporations  rose  more  that  1,100  percent.  .  .  .   (Emphasis  added). 
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2.  PRODUCT  LIABIUTY  UTIGATION  HAS  NOT  CAUSED  A 
UABIUTY  INSURANCE  CRISIS  IN  TfflS  COUNTRY 

Proponents  of  Section  103  of  H.R.  10  suggest  that  product  liability  litigation  has  caused 

a  liability  insurance  crisis,  and  is  resp>onsible  for  escalating  insurance  costs.   This  is  simply  not 

true: 

*  Liability  insurance  premiums  (excluding  automobile  liability  premiums), 
have  actually  decreased  since  the  mid-1980's.'^ 

*  Insurance  premiums  for  most  American  businesses  account  for  less  than 
one  percent  of  a  business's  gross  receipts,  and  do  not  threaten  business 
viability.'* 

*  The  American  Insurance  Association,  in  testimony  concerning  a 
predecessor  to  Section  103  of  H.R.  10  with  substantially  similar 
provisions,  stated  that  "the  bill  is  likely  to  have  little  or  no  beneficial 
impact  on  the  frequency  or  severity  of  product  liability  claims  .  .  .  and  it 
is  not  likely  to  reduce  insurance  claims  or  improve  the  insurance 
market".'^ 

If  there  ever  was  an  "insurance  crisis,"  it  was  clearly  a  manufactured  crisis  resulting 
largely  from  the  insurance  industry's  short-sighted  practices  —  and  not  from  the  filing  of  product 
liability  cases.  See,  e.g..  "The  Manufactured  Crisis:  Liability-Insurance  Companies  Have 
Created  A  Crisis  and  Dumped  it  on  You,"  Consumer  Reports  (August  1986). 

Indeed,  bad  investment  strategies  by  insurance  companies  and  the  high  interest  rates  of 
the  idle  I970's  and  early  I980'S  (not  jury  awards  of  product  liability  cases)  were  the  cause  of 
skyrocketing  premiums  and  policy  cancellations  in  the  I980's.'* 

3.  THERE  HAS  NOT  BEEN  AN  EXPLOSION  OF  EXCESSIVE 
COMPENSATORY  AND  PUNITIVE  DAMAGE  AWARDS  IN 
PRODUCT  LIABILITY  CASES 

The  proponents  of  Section  103  of  H.R.  10  argue  that  there  has  been  an  "explosion  in  the 

frequency,  size,  and  availability  or  punitive  damage  awards"  and  that  federal  legislation  is 

necessary  to  correct  this  "problem."    l.iese  allegations  are,  once  again,  simply  untrue: 
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Punitive  damages  are  very  rarely  awarded  in  product  liability  cases. " 

The  number  of  known  punitive  damage  awards  in  non-asbestos  product 
liability  cases  from  the  early  1980's  to  1990  actually  decreased  34 
percent.^" 

In  the  rare  case  where  punitive  damages  are  awarded,  they  are  typically 
modest.  The  median  punitive  damage  award  between  1981  and  1986  in 
jurisdictions  studied  by  the  American  Bar  Foundation  was  only 
$30,000.^' 

Despite  the  fact  that  consumer  products  (excluding  cigarettes)  are 
responsible  for  an  estimated  29,000  deaths  and  3  million  injuries  each 
year,  punitive  damages  were  awarded  in  only  353  product  liability 
cases  ~  between  1965  and  1990.  and  91  of  these  involved  asbestos 
claims.  Approximately  25  percent  of  these  awards  were  reversed  or 
remanded  upon  appeal. " 

The  overwhelming  majority  of  plaintiffs  who  received  punitive  damages 
suffered  catastrophic  injury  or  death. ^ 

Three  out  of  four  product  liability  punitive  damage  awards  involved  the 
failure  of  a  company  to  warn  of  well-known  dangers,  or  the  failure  to 
remedy  known  and  serious  dangers  after  marketing  or  regulatory 
approval." 

The  circumstances  under  which  punitive  damages  may  be  awarded  are 
already  highly  restricted  by  the  States.  According  to  the  Conferences  of 
State  Justices: 

Thirty-nine  states  either  do  not  permit  punitive  damage  awards  or  have 
taken  steps  to  reduce  the  frequency  and  size  of  the  punitive  awards 
through  state-level  tort  reform.  Following  Haslip  (111  S.Ct.  1032 
(1991)),  even  some  of  the  remaining  states  have  tightened  their 
standards.^ 

Justice  Scalia  of  the  United  States  Supreme  Court  recently  acknowledged 
in  TCO  Production  Corp  v.  Alliance  Resource  Corp.,  113  S.  Ct.  2711, 
2727  (1993)  that: 

State  legislatures  and  courts  have  ample  authority  to  eliminate  any 
perceived  "unfairness"  in  the  common-law  punitive  damages  regime,  and 
have  frequently  exercised  that  authority  in  recent  years. 

Punitive  damages  are  not  responsible  for  any  claimed  "crisis"  in  the 
availability  and  affordability  o\  insurance.-* 
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The  proponents  also  suggest  that  the  amount  of  money  awarded  to  persons  injured  by 
"defective  products,  or  to  the  families  of  those  killed  by  such  products,  is  "excessive".  This  is 
also  untrue: 

•  For  the  10- year  period  ending  December  31 ,  1991 ,  the  average  payment 
to  victims  of  defective  products  in  all  cases  closed  by  insurance  companies 
(including  verdicts,  settlements,  and  those  closed  with  no  payment)  was 
$3,767;  for  those  closed  with  payments  the  average  was  $8,577." 

*  A  very  extensive  study  of  verdicts  in  product  liability  cases  which  was 
conducted  by  the  U.S  General  Accounting  Office  concluded  that 
compensatory  awards  are  neither  excessive  nor  erratic.  The  size  of  the 
awards  rendered  generally  correlated  to  the  severity  of  the  injury  suffered 
and  the  amount  of  actual  economic  loss  sustained.-' 

4.  THE  NATIONALIZATION  OF  PRODUCT  UABIUTY  LAW  IS  NOT 

NECESSARY  TO  PROVIDE  UNIFORMITY  AND  PREDICTABIUTY 
IN  TORT  UTIGATION 

Proponents  of  Section  103  of  H.R.  10  suggest  that  the  nationalization  of  product  liability 
law  is  necessary  to  provide  uniformity  and  predictability  to  product  liability  litigation.  This 
argument,  however,  completely  ignores  the  fact  that  the  same  liability  standard  (i.e.,  "strict 
liability")  is  already  in  effect  in  almost  all  of  the  States.*' 

Moreover,  predictability  will  be  reduced  rather  than  increased.   Each  of  the  fifty  States 

will  have  to  decide  the  scope  of  Section  103  of  H.R.  lO's  pre-emption  and  how  it  interacts  with 

that  States  nonpre-empted  tort  law.  Indeed,  the  interaction  between  federal  and  state  law  in  the 

tort  area  will  be  made  much  more  complex.   The  well-settled  case  law  to  which  businesses  can 

now  look  to  predict  how  a  particular  case  is  likely  to  be  resolved  will  become  unsettled.    As 

noted  by  the  Chief  Justice  of  the  Supreme  Court  of  Arizona,  on  behalf  of  the  Conference  of 

Chief  Justices: 

If  the  primary  goal  of  this  legislation  is  to  provide  consistency  and  uniformity  in 
tort  litigation,  we  are  concerned  that  its  effect  will  be  the  opposite.  Preempting 
each  State's  a  e.;isting  tort  law  in  favor  of  broad  federal  product  liability  law, 
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will  create  additional  complexities  and  unpredictability  for  tort  litigation  in 
both  State  and  Federal  courts,  while  depriving  victims  of  defective  products 
of  carefully  reasoned  principles  and  procedures  already  developed  at  the 
State  level.  The  critical  experience  of  State  courts  with  the  long  process  of 
interpretation  and  consistency  on  major  points  of  product  liability  law,  tells  us 
that  Federal  legislation  is  not  the  answer.  Re-inventing  tort  law  must  occur  by 
and  through  State  courts  and  legislatures  situated  to  determine  and  control  the 
impact  of  reform  within  their  own  communities.^  (Emphasis  added). 

If  the  search  is  for  a  single  settled  law,  the  goal  will  not  be  achieved  through  federal 
legislation.  Section  103  of  H.R.  10  would  pre-empt  State  law  and  substitute  federal  standards, 
with  novel  and  untested  terms  and  concepts.  The  new  standards  of  Section  103  of  H.R.  10 
would  be  imposed  in  a  single  overlay  upon  the  50  existing  State  court  systems  as  well  as  the 
federal  courts. 

The  federal  standards  will  be  applied  in  many  different  contexts  and  inevitably  will  be 

interpreted  and  implemented  differently,  not  only  by  the  state  courts,  but  also  by  the  Federal 

courts. 

5.  THE  PRESFJ^  PRODUCT  LIABILITY   SYSTEM  IN  THIS 

COUNTRY      DOES      NOT      "CHILL"      NEW      PRODUCT 
INNOVATION 

Proponents  of  Section  103  of  H.R.  10  have  suggested  that  the  threat  of  litigation  and 
resulting  damage  awards  under  our  present  product  liability  system  has  "chilled"  or  stifled  the 
development  of  useful  and  innovative  products. 

As  the  Association  of  Trial  Lawyers  of  America  pointed  out: 

No  proof  has  been  offered  to  support  a  claim  that  the  liability  system  has  a 
chilling  effect  on  the  development  of  otherwise  desirable  and  safe  products. 

Proponents  of  (S.687)  offer  only  anecdotal  evidence  that,  if  anything,  in  fact 
demonstrates  the  value  of  the  tort  system.  For  example,  proponents  of  the  bill 
testified  that  the  threat  of  product  liability  lawsuits  caused  Monsanto 's  decision 
not  offer  a  new  "safe"  substitute  for  asbestos.  However,  both  the  EPA  and  the 
medical  community  concluded  that  this  "safe"  substitute  was  a  potential 
carcinogen  every  bit  as  dangerous  as  asbestos.  Monsanto,  in  fact,  may  have 
faced  lawsuits  if  it  had  marketed  the  product.    If  the  current  product  liability 
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system  "stifles"  the  development  and  marketing  of  potentially  deadly  products, 
this  should  be  applauded,  not  criticized. 

The  current  product  liability  system  provides  an  innovation  incentive  for 
companies  to  develop  safe  products.  Profitable  business  innovation  is  only 
enhanced  by  a  legal  system  that  offers  consumers  safer  products.^' 

6.  THE  PRESENT  PRODUCT  LIABILITY   SYSTEM   IN  TfflS 

COUNTRY  DOES  NOT  HARM  THE  COMPETITIVENESS  OF 
AMERICAN  BUSINESS 

Proponents  of  Section  103  of  H.R.  10  also  argue  that  the  American  product  liability 
system  and  litigation  costs  put  American  business  at  a  disadvantage  when  competing  witii  foreign 
companies.    This  is  another  myth  which  is  simply  untrue. 

As  a  representative  of  The  National  Conference  of  State  Legislatures  recognized: 

It  cannot  be  seriously  suggested  that  foreign  competitors  understand  our  50  state 
laws  better  than  our  own  domestic  manufacturers  Japanese  and  other  foreign 
manufacturers  are  subject  to  suit  for  product  defects  in  state  courts  just  as  surely 
as  American  manufacturers  are.  On  the  other  hand  the  existence  of  a  national 
uniform  standard  in  Japan  has  done  little  to  insure  that  our  manufacturers  take 
advantage  of  their  market." 

The  hard  evidence  simply  does  not  support  the  unfounded  allegations  of  the  proponents: 

*  Important  studies  of  the  competitiveness  of  U.S.  business  do  not  indicate 
that  our  product  liability  system  harms  the  competitiveness  of  American 
firms." 

*  When  a  foreign  company  sells  a  defective  product  which  injures  or  kills 
persons  in  the  United  States,  that  company  is  subject  to  the  same  product 
liability  laws  as  an  American  company  doing  business  here.^ 

*  All  companies  are  subject  to  the  liability  laws  of  the  county  or  jurisdiction 
in  which  their  product  is  sold  and  causes  injury  or  death." 

*  Foreign  companies  do  not  escape  compensating  workers  and  consumers 
who  are  injured  or  killed  using  their  products  in  jurisdiction  outside  the 
United  States." 

*  The  costs  associated  with  our  state  tort  system  may  actually  be 
substantially  less  than  the  higher  taxes  and  the  cost  of  regulations  imposed 
by  other  countnes  upon  business. ^^ 
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•  In  many  countries  businesses  face  substantially  greater  government  safety 

regulations  which  result  in  compliance  costs  at  least  as  great  as  any 
imposed  by  the  American  tort  system.^' 

Perhaps  even  more  importantly,  the  current  American  product  liability  system  provides 

a  real  incentive  for  the  production  of  safe  products  ~  products  which  are  more  competitive  then 

unsafe  acid  dangerous  products.   As  Professor  Mark  Hager  of  American  University  has  stated: 

[0]ur  [American]  products,  because  of  their  superior  reputation  for  safety,  due 
in  part  to  the  effects  of  product  liability  over  the  last  20  years,  have  a  superior 
reputation  in  the  international  marketplace.  .  .  .  We  cannot  compete  at  this  time 
with  the  low  labor  costs  of  newly  industrializing  countries,  but  we  can  compete 
very  effectively  ...  in  safety,  and  it  would  be  a  grave  risk  to  our  international 
competitiveness  to  toy  with  the  tort  system  that  helps  bring  about  that  competitive 
advantage.^'   (Emphasis  added). 

B.  THE  ADOPTION  OF  SECTION  103  of  H.R.  10  WOULD  CLEARLY  BE 
CONTRARY  TO  THE  PUBUC  INTEREST  AND  A  DISSERVICE  TO  THE 
AMERICAN  PEOPLE. 

The  adoption  of  Section  103  of  H.R.  10  would  be  contrary  to  the  public  interest  and  a 

disservice  to  the  American  people  -   particularly  those  unfortunate  enough  to  be  injured  by  a 

defective  and  dangerous  product. 

1.  SECTION  103  OF  H.R.  10  IS  UNFAIR  SPECL\L  INTEREST 

LEGISLATION  AT  ITS  WORST 

Section  103  of  H.R.  10  should  be  called  the  "Unfair  Special  Interest  Act",  or  the 
"Tortfeasor  Protection  Act"  for  that  is  exactly  what  it  is.  The  only  interests  who  will  be  served 
by  the  bill  are  special  interests  --  those  of  companies  manufacturing  and  selling  dangerous 
products  which  injure  and  kill  Americans. 

The  public  interest  would  clearly  not  be  served  by  Uie  passage  of  Section  103  of  H.R. 

10.   To  use  the  language  of  one  leading  consumer  advocate: 

Under  the  guise  of  blatant  falsehoods,  supporters  of  S.640  [the  predecessor  of 
both  S.687  and  Section  3  of  H.R.  10]  would  downgrade  the  rights  of  injured 
consumers  throughout  the  country  to  receive  fair  compensation  for  injuries  caused 
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by  dangerous  products.  This  would  erode  deterrence  by  significantly  reducing 
the  financial  incentive  for  manufacturers  to  product  safe  products.  The  tragic 
result  would  be  more  injuries,  more  uncompensated  victims,  and  greater 
overall  casts  to  society.'*"   (Emphasis  added). 

The  bill's  provisions  would  essentially  scuttle  the  important  public  policy  which  has  been 

the  foundation  of  product  liability  law  in  this  country  for  more  than  SO  years.   As  Judge  Roger 

Traynor  properly  noted  in  Escola  v.  Coca  Cola  Bottling  Co.  of  Fresno,  150  P.2d  436  (Cal. 

1944)  at  page  462: 

[A]  manufacturer  incurs  an  absolute  liability  when  an  article  that  he  has  placed 
on  the  market,  knowing  that  it  is  to  be  used  without  inspection,  proves  to  have 
a  defect  that  causes  injury  to  human  beings.  .  .  .  Even  if  there  is  no  negligence 
.  .  .  public  policy  demands  that  responsibility  be  fixed  wherever  it  will  most 
effectively  reduce  the  hazards  to  life  and  health  inherent  in  defective  products 
that  reach  the  market.  It  is  evident  that  the  manufacturer  can  anticipate  some 
hazards  and  guard  against  the  recurrence  of  others,  as  the  public  cannot.  Those 
who  suffer  injury  from  defective  products  are  unprepared  to  meet  its 
consequences.  The  cost  of  an  injury  and  the  loss  of  time  or  health  may  be  an 
overwhelming  misfortune  to  the  person  injured,  and  needless  one,  for  the  risk  of 
injury  can  be  insured  by  the  manufacturer  and  distributed  among  the  public  as  a 
cost  of  doing  business.  It  is  to  the  public  interest  to  discourage  the  marketing 
of  products  having  defects  that  are  a  menace  to  the  public.  If  such  products 
nevertheless  fmd  their  way  into  the  market  it  is  to  the  public  interest  to  place  the 
responsibility  for  whatever  injury  they  may  cause  upon  the  manufacturer,  who, 
even  if  he  is  not  negligent  in  the  manufacturer  or  the  product,  is  responsible  for 
its  reaching  the  market.  However  intermittently  such  injuries  may  occur  and 
however  haphazardly  they  may  strike,  the  risk  of  their  occurrence  is  a  constant 
risk  and  a  general  one.  Against  such  a  risk  there  should  be  general  and  constant 
protection  and  the  manufacturer  is  best  situated  to  afford  such  protection. 
(Emphasis  added). 

Section  103  of  H.R.  10  effectively  dismantles  this  important  public  policy: 

2.         SECTION    103   OF   H.R.    10   WOULD   ELIMINATE   JOINT   AND 
SEVERAL  LIABIUTY 

Section  103  of  H.R.  10  would  eliminate  joint  and  several  liability  for  "noneconomic" 

damages  (e.g.,  pain  and  suffering).  It  would  shift  the  risk  that  defendants  will  be  insolvent  from 

the  manufacturers  responsible  for  the  defective  product  to  the  injui^  victims. 
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Section  103  rests  on  a  fundamental  misunderstanding  of  the  concept  of  joint  liability. 
Only  a  tortfeasor  --  a  person  or  company  whose  misconduct  has  caused  harm  -  can  be  held 
liable,  either  jointly  or  sometimes  severally.'" 

Section  103  also  rests  on  faulty  assumptions  about  the  lack  of  the  seriousness  or  the 
devastating  consequences  of  "noneconomic  loss".*'  Many  noneconomic  injuries,  such  as  loss 
of  the  ability  to  have  children,  are  among  the  most  terrible  injuries  that  people  can  suffer." 

C.  SECTION   103  OF  H.R.    10  WOULD  PROTECT  MANUFACTURERS  OF 
UNSAFE  PRODUCTS 

Section  103  would  provide  an  absolute  shield  from  punitive  damages  for  manufacturers 
of  government-approved  drugs,  medical  devices  or  aircraft  unless  the  injured  party  can  prove 
fraud.**  This  bill  would  make  government  approval  (which  often  represents  a  very  minimum 
standard  of  safety)  a  license  to  recklessly  market  an  unsafe  or  defective  product."" 

Section  103  would  also  impose  a  much  higher  burden  of  proof  for  obtaining  punitive 
damages,  making  it  extremely  difficult,  and  in  some  cases  impossible  to  recover  punitive 
damages  from  manufacturers  who  recklessly  market  unsafe  products. 

D.  SECTION  103  OF  H.R.  10  WOULD  LIMIT  COMPENSATION 

Section  103  would  absolutely  bar  any  compensation  to  workers  injured  by  defective 
workplace  products  more  than  25  years  old.  This  bar  would  apply  even  to  workplace  products 
designed  to  last  more  that  25  years  and  regardless  of  the  danger  of  the  product  or  the  strength 
of  the  victim's  case.  Section  103  fails  to  recognize  the  some  American  companies  still  use 
machines  over  25  years  old,  and  persons  are  sometimes  injured  by  them.**^ 
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E.         SECTION  103  OF  H.R.   10  IMPOSES  NON-UNIFORM  SELECTIVE  PRE- 
EMPTION 

While  Section  103  of  H.R.  10  is  touted  as  a  move  toward  a  "more  uniform  system  of 

product  liability  law  through  federal  preemption  of  state  law",  it  would  not  impose  a  uniform 

law.    It  revises  the  law  only  in  the  states  that  currently  have  a  products  liability  law  which 

provides  for  adequate  compensation  to  injured  Americans.  The  bill,  however,  "would  leave  the 

state  law  intact  if  that  state  law  currently  favors  defendants" .    See  Report  103-203.  Report  of 

the  Senate  Committee  on  Commerce.  Science,  and  Transportation  on  S.687  (November  20. 

1993),  at  pg.  80-81. 

1.  SECTION  103  OF  H.R.  10  WOULD  RESULT  IN  THE  DENIAL 

OF  JUSTICE  TO  MILUONS  OF  INJURED  AMERICANS  AND 
THEIR  FAMILIES 

Our  system  of  government  was  established  to  safeguard  the  rights  of  the  people  and  to 
render  justice.  Indeed,  James  Madison  once  wrote  that  "justice  is  the  end  (purpose)  of 
government".*^ 

The  adoption  of  Section  103  of  H.R.  10  would  be  more  than  unfair;  it  would  be 
manifestly  unjust.  The  unnecessary  restrictions  and  limitations  it  would  impose  would  ultimately 
result  in  the  denial  of  justice  to  millions  of  injured  Americans  and  their  families: 

*  More  than  3  million  Americans  are  injured  each  year  by  consumer 
products.*' 

*  Consumer  products  kill  more  that  29,000  Americans  every  year.*' 

NOTE:  If  cigarettes  and  smoking  materials  are  included  in  the 

defmition  of  harmful  defective  products,  the  death  toll  of 
Americans  from  consumer  products  is  more  than 
430,000  per  year/" 

*  Based  on  past  experience  it  is  clear  even  ong  dangerous  defective  product 
can  expose  millions  of  Americans  to  injury  and  death.    For  example: 
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More  than  2.2  million  Dalkon  Shields  (a  defective  and  unsafe  intrauterine 
contraceptive  device)  were  inserted  into  women  in  the  United  States 
between  1970  and  1975." 

More  than  10  million  Americans  have  been  exposed  to  the  dangers  of 
asbestos,  which  can  cause  serious  illness  and  death. '^ 

If  adopted,  the  draconian  features  of  Section  103  designed  to  provide  protection  to  those 

who  manufacture,  sell  and  distribute  dangerous  defective  products  at  the  expense  of  injured 

Americans  would  undoubtedly  result  in  massive  injustice.     As  the  Legislative  Director  for 

Consumers  Union,  the  Publisher  of  Consumer  Repons,  stated: 

Under  the  present  liability  system,  consumers  already  face  formidable  obstacles 
preventing  justifiable  recoveries.  .  .  . 

Many  victims  of  dangerous  products  do  not  pursue  their  product  liability  claims 
against  the  manufacturers  for  a  number  of  reasons,  including  lack  of  education 
about  the  civil  justice  system,  lack  of  appreciation  that  litigation  is  an  avenue  for 
redress,  or  lack  of  understanding  of  the  procedures  for  filing  disputes. 

Others  are  deterred  because  they  are 'reluctant  to  expose  themselves  and  their 
families  both  to  a  privacy  eradicating  court  proceeding  and  the  stresses  and  time 
commitment  of  an  adversary  process.  The  most  frequent  action  accident  victims 
take  in  response  to  their  injuries  is  to  do  nothing. 

This  legislation  would  only  add  to  the  considerable  burdens  faced  by  injured 
consumers  and  workers  when  they  pursue  their  remedies  through  product 
liability  lawsuits.   The  bill  should  be  rejected." 

2.  SECTION  103  OF  H.R.  10  WOULD  EFFECTIVELY  DESTROY 

AN  IMPORTANT  LEGAL  SAFEGUARD  WHICH  SERVES  TO 
DETER  THE  MANUFACTURE  AND  SALE  OF  DANGEROUS 
DEFECTIVE  PRODUCTS  IN  THIS  COUNTRY 

The  most  terrible  aspect  of  Section  103  is  that  it  would  effectively  destroy  an  important 
legal  safeguard  which  serves  to  deter  the  manufacture  defective  products  in  this  county. 

By  making  it  much  more  difficult  if  not  impossible  under  certain  circumstances,  to  obtain 
punitive  damages.  Section  103  of  H.R.  10  virtually  destroys  that  sanction  which  plays  an. 
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important  role  in  preventing  misconduct  by  product  manufacturers.     As  the  widower  of  the 

victim  of  a  defective  heart  valve  put  it: 

"The  award  of  punitive  damages  in  those  cases  where  manufacturers  act 
unscrupulously  has  the  effect  of  deterring  other  manufacturers  from  engaging 
in  similar  misconduct."^   (Emphasis  added). 

Studies  have  demonstrated  that  the  present  American  product  liability  system  promotes 

product  safety  and  discourages  unsafe  products."    The  incentive  for  the  manufacture  of  safe 

products  should  not  be  destroyed. 

3.  SECTION  103  OF  H.R.  10  WOULD  PROTECT  AND  PROVIDE 

A  WINDFALL  TO  THE  MANUFACTURERS  OF  PRODUCTS 
WfflCH  KILL  OR  SERIOUSLY  INJURE  AMERICANS 

By  gutting  major  elements  of  the  American  product  liability  system  and  effectively 
destroying  a  safeguard  which  deters  the  manufacture  and  distribution  of  defective  products. 
Section  103  rewards  the  wrong  people.^*  Rather  than  helping  to  assure  that  Americans  who 
are  injured  or  killed  by  defective  products  are  fully  compensated,  the  bill  does  just  the  opposite: 
it  actually  rewards  companies  who  disregard  safety  in  pursuit  of  the  almighty  dollar  -  and  who 
put  corporate  greed  above  public  responsibility." 

Tlie  record  of  American  manufacturers  during  the  past  20  years  in  the  production  of  safe 

products  has  generally  been  good.    However,  the  Senate  should  recognize  that,  in  the  past,  a 

small  minority  of  American  companies  has  sometimes  disregarded  public  health  and  safety  in 

the  manufacture  and  marketing  of  their  products."    For  example,  in  a  case  involving  the 

Dalkon  Shield,  a  defective  intrauterine  contraceptive  device,  the  Supreme  Court  of  Minnesota 

concluded: 

The  injuries  sustained  by  women  using  the  Dalkon  Shield  were  sometimes  severe 
and  disabling  ...  the  (manufacturer)  evidenced  a  disregard  for  the  health  and 
safety  of  women  using  the  Dalkon  Shield  by  continuine  to  market  the  product 
after  serious  defects  were  discovered. '*'   (Eniphasis  added). 

28 


277 


This  kind  of  conduct  should  not  be  rewarded,  but  that  is  exactly  what  Section  103  of 

H.R.  10  would  do. 

4.  SECTION     103     OF     H.R.     10    WOULD     VIOLATE    THE 

PRINCIPLES  OF  AMERICAN  FEDERAUSM  AND  RESPECT 
FOR  STATE  SOVERHGNTY  UPON  WHICH  OUR  SYSTEM 
OF  GOVERNMENT  IS  BASED 

Since  the  founding  of  our  nation,  tort  law  has  properly  been  within  the  province  of  the 
States.  The  unprecedented  imposition  by  Congress  of  a  flawed  national  product  liability  act 
would  nationalize  the  state  tort  system. 

This  drastic  action,  despite  the  objections  of  the  States,*"  would  be  destructive  of  the 
States'  important  role  in  developing  and  administering  laws  and  rules  for  the  redress  and 
compensation  for  victims  who  are  injured  or  killed  in  their  jurisdictions  by  defective  and 
dangerous  products.  More  importantly,  the  adoption  of  Section  103  of  H.R.  10  and  its  pre- 
emption language  would  clearly  violate  the  basic  principles  of  American  Federalism  and  comity. 
As  Justice  Lewis  F.  Powell,  Jr..  of  the  United  States  Supreme  Court,  properly  recognized  in 
Garcia  v.  San  Antonio  Metro.  Transit  Authority,  469  U.S.  528,  568,  571-572  (1985): 

In  our  federal  system,  the  States  have  a  major  role  that  cannot  be  pre- 
empted by  the  National  Govermnent.  As  contemporaneous  writings  and  the 
debates  at  the  ratifying  conventions  make  clear,  the  States'  ratification  of  the 
Constitution  was  predicated  on  this  understanding  of  federalism.  Indeed,  the 
Tenth  Amendment  was  adopted  specifically  to  ensure  that  the  important  role 
promised  the  States  by  the  proponents  of  the  Constitution  was  realized.  .  .  . 

The  Framers  believed  that  the  separate  sphere  of  sovereignty  reserved  to  the 
States  would  ensure  that  the  States  would  serve  as  an  effective  "counterpoise"  to 
the  power  of  the  Federal  Govermnent.  .  .  . 

By  usurping  functions  traditionally  performed  by  the  States,  federal 
overreaching  under  the  Commerce  Clause  undermines  the  constitutionally 
mandated  balance  of  power  between  the  States  and  the  Federal  Government, 
a  balance  designed  to  protect  our  fundamental  liberties.   (Emphasis  added). 


29 


278 


Justice  Hugo  L.  Black  put  it  another  way  in  Younger  v.  Harris,  401  U.S.  37,  44  (1971). 

He  said: 

The  notion  of  "comity"  that  is,  a  proper  respect  for  state  functions,  is  a 
recognition  of  the  fact  that  the  entire  country  is  made  up  of  a  Union  of  separate 
state  governments,  and  a  continuance  of  the  belief  that  The  National 
Government  will  fare  best  if  the  States  and  their  institutions  are  left  free  to 
perform  their  separate  functions  in  their  separate  ways.  This,  perhaps  for 
lack  of  a  better  and  clearer  way  to  describe  it,  is  referred  to  by  many  as  "Our 
Federalism,"  and  one  familiar  with  the  profound  debates  that  ushered  our  Federal 
Constitution  into  existence  is  bound  to  respect  those  who  remain  loyal  to  the 
ideals  and  dreams  of  "Our  Federalism."  The  concept  does  not  mean  blind 
deference  to  "States'  Rights"  any  more  than  it  means  centralization  of  control 
over  every  important  issue  in  our  National  Government  and  its  courts.  .  .  .  What 
the  concept  does  represent  is  a  system  in  which  there  is  sensitivity  to  the 
legitimate  interests  of  both  State  and  National  Governments  and  in  which  the 
National  Government,  anxious  though  it  may  be  to  vindicate  and  protect 
federal  rights  and  federal  interests,  always  endeavors  to  do  so  in  ways  that 
will  not  unduly  interfere  with  the  legitimate  activities  of  the  States. 
(Emphasis  added). 

The  adoption  of  Section  103  of  H.R.  10  would  constitute  an  "overreaching  under  the 

Commerce  Clause"  and  would  have  destructive  results: 

*  It  would  summarily  "overturn"  and  pre-empt  product  liability  laws  which 
were  developed  through  many  years  of  practical  experience; 

*  It  would  discard  the  extensive  tort  law  reforms  which  the  various  States, 
in  response  to  their  own  individual  needs  and  circumstances,  have  already 
carefully  enacted; 

*  It  would  create  a  constitutional  conflict  between  the  States  and  the  Federal 
Government,  and; 

*  It  would  undermine  the  constitutionally  mandated  balance  of  power 
between  the  States  and  the  Federal  Government. 
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5.  THE    ADOPTION    OF    SECTION    103    OF    H.R.     10    WOULD    SET    A 

DANGEROUS  PRECEDENT  FOR  THE  EFFECTIVE  "DISMANTUNG"  OF 
OUR  FEDERAL  SYSTEM  THROUGH  INVASION  AND  EROSION  OF  THE 
STATES'  SOVERHGNTY 

Not  only  does  Section  103  of  H.R.  10  violate  the  principles  of  American  Federalism,  but 

its  passage  would  set  a  dangerous  precedent  for  the  effective  dismantling  of  our  system  of  dual 

sovereignty.   This  would  be  unfortunate,  for  as  the  State  Assembly  of  the  National  Conference 

of  State  Legislatures  has  recognized: 

Within  the  system  of  dual  sovereignty,  states  serve  not  only  as  a  bulwark  of 
freedom  but  also,  and  perhaps  more  importantly,  as  a  framework  for  adapting  to 
change.  A  Justice  Brandeis  wrote,  "It  is  one  of  the  happy  incidents  of  the  federal 
system  that  a  single  courageous  state  may,  if  its  citizens  choose,  serve  as  a 
laboratory;  and  try  novel,  social,  and  economic  experiments  without  risk  to  the 
rest  of  the  country."  New  State  Ice  Co.  v.  Liebmann,  285  U.S.  262,  311 
(1932)(Brandeis,  J.,  dissenting).*' 

Indeed,  as  the  Conference  of  State  Justices  accurately  stated: 

The  consequences  of  S.687  for  federalism  are  incalculable.  With  the  proposed 
legislation  reaching  so  far  into  substantive  civil  law.  States  will  be  forced  to 
provide  the  judicial  structure  but  will  not  be  permitted  to  decide  the  social  and 
economic  questions  in  the  law  which  their  courts  administer.  Enactment  of 
S.687  would  alter  in  one  stoke,  the  fundamental  federalism  inherent  in  this 
country's  tort  law."   (Emphasis  added). 

6.  SECTION     103     OF     H.R.     10     WOULD     DISRUPT    OUR 

COUNTRY'S  STATE  COMMON  LAW  SYSTEM  AND  CAUSE 
CHAOS  AND  ADDITIONAL  UTIGATION  IN  THE  COURTS 

The  enactment  of  Section  103  would  substantially  disrupt  our  country's  state  common  law 
system  and  actually  cause  chaos  and  additional  litigation  in  both  state  and  federal  courts. 

The  Honorable  Harry  L.  Carrico,  Chief  Justice  of  the  Supreme  Court  of  Virginia. 

testifying  in  1987  on  behalf  of  The  Conference  of  Chief  Justices,  observed: 

We  do  not  believe  it  is  possible  for  Congress  to  preempt  one  area  of  the  tort  law 
of  the  states  without  creating  new  complexities  for  the  federal  system  and 
unsettling  the  whole  body  of  state  tort  law."^   (Emphasis  added). 
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As  Professor  Marshall  S.  Shapo  noted  in  testimony  on  behalf  of  the  American  Bar 

Association  concerning  similar  legislation: 

[A]  proposal  of  this  sort,  besides  seriously  dampening  the  creativity  of  state 
courts,  would  actually  complicate  the  law,  viewed  as  a  systems  rather  than 
simplify  it.  For  many  years,  people  have  been  complaining  about  the  workload 
of  the  Supreme  Court,  and  complaints  about  the  burdens  of  the  federal  courts 
generally  have  escalated  over  the  last  decade  or  so.  It  would  seem  that 
legislation  of  this  sort  can  only  deposit  more  reams  of  litigation  on  the  desks 
of  federal,  as  well  as  state,  judges.  Why  would  this  Committee  want  to  involve 
our  nation's  courts  in  a  new  set  of  wrangles  about  the  meaning,  let  alone  the 
constitutionality,  of  a  federal  statute  that  attempts  to  change  a  quite  serviceable 
body  of  state  law?**   (Emphasis  added). 

Indeed,  as  lawyers  knowledgeable  about  the  operation  of  our  state  and  federal  court 

system  have  recognized: 

Instead  of  creating  order,  this  measure  [S.687]  would  create  chaos  in  the 
courts,  because  all  50  state  court  systems  would  interpret  its  provisions 
differently.*' 

7.  SECTION  103  OF  H.R.  10  IS  UNCONSTITUTIONAL 

Aside  from  its  other  drastic  defects.  Section  103  is  also  unconstitutional.    There  is  no 

basis  for  its  adoption,  since  it  is  based  upon  false  premises.**  It  clearly  would  OQt  result  in  "a 

uniform  product  liability  law".*^ 

The  bill  would,   however,   result  in  an  unprecedented  abridgement  of  the  States' 

sovereignty  and  an  improper  and  unconstitutional  overreaching  under  the  Commerce  Clause  in 

violation  of  the  Tenth  Amendment  to  the  Constitution  of  the  United  States.*'  The  overreaching 

would  be  extremely  harmful.*' 

We  submit  that  if  there  was  ever  a  situation  where  the  Supreme  Court  of  the  United 

States  would  conclude  that  a  purported  exercise  of  Congress'  power  to  regulate  interstate 

Commerce  was  improper  and  would  abridge  the  Tenth  Amendment,  Section  103  of  H.R.  10 
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presents  that  situation.™  As  Chief  Justice  Marshall  stated  in  McCuUoch  v.  Maryland,  17  U.S. 

316,  423  (4  Wheat)(1819): 

Should  Congress,  under  the  pretext  of  executing  its  powers,  pass  laws  for  the 
accomplishment  of  objects  not  intrusted  to  the  (national)  government  it  would 
become  the  painful  duty  of  this  tribunal,  should  a  case  requiring  such  a  decision 
come  before  it,  to  say,  that  such  an  act  was  not  the  law  of  the  land. 

The  challenge  to  federalism  posed  by  the  unprecedented  scope  of  Section  103  would 

clearly  be  subject  to  review  under  Article  HI  of  the  Constitution.    As  William  Van  Alstyne.  a 

constitutional  law  expert  and  professor  of  law  at  Duke  University,  has  recognized: 

[AJrticle  in  emphasized  that  the  judicial  power  would  extend  to  all  cases  "arising 
under  this  Constitution,"  including  most  prominently  federalism  cases,  the  point 
being  by  this  means  to  keep  the  Congress  "within  the  limits  assigned  to  their 
authority,"  and  not  allow  It  to  presume  to  the  regulation  of  things  not 
committed  to  its  discretion.  Indeed,  this  was  declared  as  the  most  important 
judicial  task.^'   (Emphasis  added). 

8.  SECTION  103  OF  H.R.   10  DOES  NOTfflNG  TO  AID  THE 

VICTIMS  OF  DEFECTIVE  PRODUCTS 

This  bill  does  absolutely  nothing  to  help  the  victims  of  defective  products,  and  actually 

places  more  roadblocks  in  the  path  of  victims  who  seek  to  recover  just  compensation  for  their 

injuries.    A  representative  of  the  Consumers  Union  properly  noted: 

Daily  news  reports  about  serious  injuries  resulting  from  such  products  as  silicone 
breast  implants,  asbestos,  all-terrain  vehicles,  and  heart  devices  remind  us  that  the 
marketplace  can  be  treacherous.  Product  victims  need  more  protection,  rather 
then  legislation  which  would  make  it  even  harder  to  recover  for  li\juries 
caused  by  dangerous  products. 

American  consumers  seeking  compensation  through  the  civil  justice  system  are 
facing  enormous  obstacles.  During  the  past  decade,  the  majority  of  states  have 
passed  laws  greatly  reducing  the  potential  for  consumers  to  prevail  in  court.  Still, 
for  millions  of  Americans  without  adequate  health  insurance,  the  courthouse  may 
be  the  only  place  they  can  turn  for  compensation  in  the  event  of  a  product  related 
injury."   (Emphasis  added). 
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9.  SECTION    103   OF  H.R.    10  WOULD  HAVE  A  PARTICULARLY 

ADVERSE  IMPACT  UPON  AMERICAN  WOMEN 

The  provisions  of  Section  103  of  H.R.  10  would  have  a  particularly  adverse  impact  upon 

American  women.   As  Professor  Lucinda  M.  Finley^'  noted: 

Too  many  of  the  most  tragic  and  preventable  instances  of  unsafe  drugs  or 
devices  have  involved  women's  reproductive  health:  D.E.S.,  which  some  have 
called  one  of  the  greatest  public  health  disasters  of  the  20th  century;  the  Dalkon 
shield;  the  Copper-7;  Rely  Tampons;  Accutane;  Ritodine^*;  breast  implants. 
There  may  be  others  predictably  looming  on  the  horizon.  Many  of  the  widely 
used  infertility  drugs.  For  example,  despite  warnings  from  the  medical  profession 
for  the  need  for  such  testing,  have  not  been  adequately  tested  for  possible  adverse 
effects  on  any  children  conceived  while  using  them,  nor  have  they  been  tested  for 
any  extra  health  risks  they  may  present  to  women  already  hormonally  at  risk 
because  of  their  DES  exposure,  even  though  DES  daughters  are  one  of  the  largest 
consuming  groups  for  infertility  treatment. 

Research  has  indicated  that  in  several  of  these  instances,  manufacturers  have 
been  particularly  lax  about  testing  or  about  heeding  signs  of  dangers  or 
issuing   warnings   because   women   and   women's   health   are   devalued.^^ 

(Emphasis  added). 

F.         CONCLUSION 

Section  103  of  H.R.  10  is  an  ill-conceived  piece  of  legislation  whose  adoption  would 

result  in  a  bad  law.    As  properly  noted  by  Senator  Hollings: 

[H.R.  lO's  predecessor  was]  opposed  by  every  major  consumer  organization,  a 
wide  range  of  health  organizations,  the  American  Bar  Association,  the  National 
Conference  of  State  Legislatures,  and  the  Conference  of  State  Supreme  Court 
Justices.  Over  70  law  professors  from  all  over  the  country  have  written  to  the 
Committee  in  opposition  to  this  bill,  stating  that  it  is  "unwise,  unfair  and  ill- 
conceived.  .  .  . 

These  are  the  experts  in  health,  consumer  protection,  and  legal  jurisprudence. 
They  are  concerned  not  with  fees,  but  with  product  safety,  justice  and  the  proper 
functioning  of  the  legal  system.^* 

The  American  Board  of  Trial  Advocates  respectively  urges  you  to  oppose  this  bill  and 

to  recognize,  as  Edmund  Burke  properly  remarked  more  than  200  years  ago": 

"Bad  Laws  Are  lae  Worst  Sort  Of  Tyranny." 
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IV.  SECTION    105.      NOTICE  REQUIRED  BEFORE  COMMENCEMENT  OF 

CIVIL  ACTION 

A.  INTRODUCTION 

The  proposed  provision  requires  that  30  days  before  filing  any  civil  action  in  federal 
court,  the  plaintiff  must  serve  the  defendant  with  a  written  statement  specifying  the  particular 
claims  to  be  made  and  the  amount  of  damages  to  be  claimed.  If  the  statement  is  not  provided, 
the  defendant  may  move  to  dismiss  without  prejudice  within  60  days  of  such  filing. 

The  requirement  is  not  applicable  to  any  action  involving,  "exigent  circumstances"  as 
well  as  number  of  other  exceptions  such  as  seizure,  bankruptcy,  lien  foreclosures,  actions 
involving  assets  likely  to  be  dissipated,  defendants  likely  to  flee,  and  other  matters. 

Tlie  requirement  would  seem  not  to  apply  to  removed  cases  and  it  explicitly  does  not 
apply  when  the  expiration  of  a  statute  of  limitations  is  an  issue. 

B.  DISCUSSION 

It  is  thought  that  the  purpose  of  the  Notice  provision  is  to  encourage  senlement. 
However,  there  is  no  need  for  a  provision  of  this  sort.  First,  it  is  a  common  practice  in  most 
jurisdictions  that  a  demand  letter  or  some  other  advance  notice  of  a  threatened  lawsuit  (if  not  a 
draft  copy  of  the  proposed  complaint)  be  submitted  to  the  adverse  party  prior  to  the  filing  of  the 
suit.  Therefore,  the  proposed  rule  would  likely  not  alter  the  status  quo  in  the  overwhelming 
majority  of  cases. 

Further,  the  exceptions,  to  a  large  extent,  eliminate  the  purpose  of  the  rule.  There  is  a 
long  list  of  exceptions  carved  out  and  one  of  the  exceptions  is,  "actions  involving  exigent 
circumstances".  Most  parties  would  consider  their  situation  to  involve  exigent  circumstances 
and  thus  would  eliminate  the  applicability  of  the  rule. 
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Further,  the  rule  would  seem  not  to  apply  to  removed  cases  and  it  explicitly  does  not 
apply  when  the  expiration  of  a  statute  of  limitations  is  an  issue. 

Because  the  proposed  rule  has  language  such  as,  "exigent  circumstances."  it  can  be 
anticipated  that  the  proposed  rule  would  foster  satellite  litigation.  This,  in  turn,  would  waste 
precious  judicial  resources  both  on  a  trial  and  appellate  level. 

The  proponents  of  Section  lOS  will  argue  that  such  pre-suit  notice  will  save  the  need  to 
file  vast  numbers  of  federal  civil  suits.  It  is  more  likely  that  the  number  of  suits  will  not 
diminish  and  the  number  of  pre-trial  skirmishes  will  be  greatly  increased  all  to  the  detriment  and 
expense  of  litigants  and  the  courts.  It  will  create  a  new  nightmare  for  the  civil  litigation  system 
in  this  country. 

Further,  as  most  lawyers  know  and  routinely  practice,  if  prior  notice  has  even  a  decent 
chance  of  success,  notice  will  be  given.  Hardly  a  lawsuit  is  filed  when  the  filing  party  has  not 
given  the  target  defendant  a  chance  to  "pay  up",  "change  its  course  of  conduct",  or  "otherwise 
act"  if  the  plaintiff  believes  such  notice  has  even  a  small  chance  of  success.  When  it  does  not, 
there  is  no  need  for  such  notice  and  the  intricacies  of  Section  105  will  only  add  more  burdens 
to  an  otherwise  overburdened  system. 

C.         CONCLUSION 

Because  most  segments  of  the  Bar,  by  common  practice,  currently  give  notice  of  some 
sort,  because  of  the  numerous  exceptions  in  the  proposed  rule,  because  of  the  likelihood  of 
satellite  litigation,  and  because  the  rule  has  not  attained  its  intended  purposes,  it  is  recommended 
that  the  proposed  30  day  notice  period  not  be  adopted. 
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ENDNOTES 

Rule  1 1  states,  in  relevant  part:  "The  signature  of  an  attorney  or  party  [on  every 
pleading,  motion,  and  other  paper  of  a  party]  constitutes  a  certificate  by  the  signer  that 
the  signer  has  read  the  pleading,  motion,  or  other  paper;  that  to  the  best  of  the  signer's 
knowledge,  information,  and  belief  formed  after  reasonable  inquiry  it  is  well  grounded 
in  fact  and  is  warranted  by  existing  law  or  a  good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law,  and  that  it  is  not  interposed  for  any  improper 
purpose,  such  as  to  harass  or  to  cause  unnecessary  delay  or  needless  increase  in  the  cost 
of  litigation.  ..."    Fed.R.Civ.P.  11. 

Statement  of  David  C.  Weiner  Before  the  Subcommittee  on  Intellectual  Property  and 
Judicial  Administration  of  the  House  Committee  on  the  Judiciary  in  Relation  to  the  Rule 
11  and  Loser  Pay  provisions  of  H.R.  10,  pp.  4-5. 

28  U.S.C.  §  1332  contains  the  statutory  provisions  for  diversity  jurisdiction.  It  states. 
in  part: 

(a)  The  district  courts  shall  have  original  jurisdiction  of  all  civil  actions  where  the 
matter  in  controversy  exceeds  the  sum  or  value  of  $50,000,  exclusive  of  interest  and 
costs,  and  is  between  -- 

(1)        citizens  of  different  States: 


4.  Alexis  de  Tocqueville,  Democracy  in  America,  pp.  144-45. 

5.  Daubert.  at  2795.  n.  9. 

In  Daubert.  the  Supreme  Court  set  forth  the  guidelines  for  the  admission  of 
scientific  testimony: 

The  primary  focus  of  [the  obligation  of  the  trial  judge  before  scientific 
testimony  is  admitted]  is  Rule  702.  which  clearly  contemplates  some  degree  of 
regulation  of  the  subjects  and  theories  about  which  an  expert  may  testify.  'If 
scientific,  technical,  or  other  specialized  knowledge  will  assist  the  trier  of  fact  to 
understand  the  evidence  or  to  determine  a  fact  in  issue"  an  expert  "may  testify 
thereto."  The  subject  of  an  expert's  testimony  must  be  "scientific  .  .  . 
knowledge."  The  adjective  "scientific"  implies  a  grounding  in  the  methods  and 
procedures  of  science.  Similarly,  the  word  "knowledge"  connotes  more  than 
subjective  belief  or  unsupported  speculation.  The  term  "applies  to  any  body  of 
known  facts  or  to  any  body  of  ideas  inferred  from  such  facts  or  accepted  as  truths 
on  good  grounds.  .  .  .".  Of  course,  it  would  be  unreasonable  to  conclude  that 
the  subject  of  scientific  testimony  must  be  "known"  to  a  certainty;  arguably,  there 
are  no  certainties  in  science.   .   .   .       But,  in  order  tc  qualify  as  "scientific 
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knowledge,"  an  inference  or  assertion  must  be  derived  by  the  scientific  method. 
Proposed  testimony  must  be  supported  by  appropriate  validation  --  i.e..  "good 
grounds."  based  on  what  is  known.  In  short,  the  requirement  that  an  expert's 
testimony  pertain  to  "scientific  knowledge"  establishes  a  standard  of  evidentiary 
reliability. 

li.  at  2795  (ciutions  omitted). 


The  relevant  "general  acceptance"  language  from  Frye  is  as  follows:  "the  thing  from 
which  the  deduction  is  made  must  be  sufficiently  established  to  have  gained  general 
acceptance  in  the  particular  field  in  which  it  belongs."  Frye  v.  United  States.  54 
App.D.C.  46,  47  (1923). 

United  States  v.  Abel,  469  U.S.  45  (1984)(bias  impeachment  permitted  under  Federal 
Rules  of  Evidence). 

See.  Section  titled  "There  Is  No  Factual  Basis  For  This  Legislation"  in  Report  103-203. 
Report  of  the  Senate  Committee  on  Commerce.  Science.  And  Transportation  on  S.687 
(November  20,  1993)  at  pg.  61-80. 


9.         Report    103-203,    Report   of  the   Senate   Committee  on   Commerce.    Science   And 
Transportation  On  S.687,  at  p.  80  (November  20,  1993). 


10.  The  Conference  of  Chief  Justices,  Statement  on  5.687.  Submitted  To  The  United  States 
Senate  Committee  on  Commerce.  Science,  And  Transportation  Consumer  Subcommittee 
(September  23,  1993). 


1 1 .       Testimony  of  Marc   Gallanter  before  the  United  States  Senate  Committee  on  the 
Judiciary,  Hearing  on  S.640,  p. 3      (August  5,  1992). 


12.  li 

13.  Milo  Geyelin,  The  Wall  Street  Journal,  December  3,  1993,  at  Bl. 

14.  Colman  McCarthy,  The  Washington  Post,  February  16,  1993,  at  D21. 

15.  U.S.  Department  of  Commerce,  U.S.  Industrial  Outlook  (1992). 


16.       U.S.  General  Accounting  Office,  Liability  Insurance-Effects  or  Recent  "Crisis"  on 
Businesses  and  Other  Organizations.  GAD/HRD-88-64  (July  1988);  National  Insurance 


7% 


287 


Consumer  Organization.  Product  Liability:  1991  Calendar  Year  Experience.  (1992)  at 
p.4. 


17.  See,  Testimony  of  Deborah  Ballen,  Vice  president,  American  Insurance  Association. 
Consumer  Subcommittee  Hearings  on  S.1400,  April  5,  1990.  See  also.  Association  of 
Trial  Lawyers  of  America,  "S.687.  The  Product  Liability  Fairness  Act"  Is  Unfair  And 
Unnecessary".    (1993),  at  p.l. 


18.       See,  "Insurance  Commissioners  Blame  Liability  Crisis  on  Insurers',  Liability  Week. 
(July  6,  1987). 


19.  Michael  Rustad.  Demystifying  the  Functions  of  Punitive  Damages  in  Products  Liability: 
An  Empirical  Study  of  a  Quarter  Century  of  Verdicts.  Washington:  Roscoe  Pound 
Foundation,  (1991). 


20.       Summary  of  testimony  of  Marc  Galanter,  Committee  on  the  Judiciary,  United  States 
Senate,  Hearing  on  S.640,  at  p.  2  (August  5,  1992). 


21.  The  Supreme  Court  of  Kansas  found  in  Tetuan  v.  A.  H.  Rolins  Co..  738  p. 2d  1210. 
1245  (Kan.  1987)  that  the  manufacturer  of  the  Dalkon  Shield  "sold  4.4  million  Dalkon 
Shields  in  the  United  States  and  abroad,  costing  $.30  per  unit  to  produce  and  selling  for 
$4.35  ";  see  also.  Joint  Exhibits  1  and  Exhibit  38-L-17  in  Office  of  Disciplinary  Counsel 
V.  Philip  a.  Zanderer.  Case  No.  DD  83-191,  Supreme  Court  of  Ohio. 


22.  li 

23.  Statement  of  Lucinda  M.  Finley,  Professor  of  Law,  State  University  of  New  York  at 
Buffalo  School  of  Law  before  the  Subcommittee  On  Courts  And  Administrative  Practice 
Of  The  Committee  On  The  Judiciary  of  the  United  States  Senate  on  S.687,  at  p.  6 
(March  15,  1994). 


24.  Idi  at  p.  7.  See  also.  Michael  Rustad,  In  Defense  of  Punitive  Damages  in  Products 
Liability:  Testing  Tort  Anecdotes  with  Empirical  Data,  78  Iowa  L.Rev.  1  (1992);  Thomas 
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